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Legal Aspect of Municipal 
: Aesthetics 


BY ROBERT A. EDGAR 
Of the New York Bar 


HERE is probably no 
one test by which the 
degree of culture and 
refinement of the in- 
habitants of a city may’ 
be’ better determined 
than the beauty and at- 
tractiveness of the city 

itself. For it is but the outward mani- 

festation of inward grace. The im- 

provement in the physical appearance of 

a city may be brought about either by the 

citizens in their individual capacity, or 

by the city in its corporate capacity. It 
is the purpose of this article to discuss 
the legal aspect of some of the ways in 
which a city in its corporate capacity 
may seek to minister to the esthetic 
needs of its citizens. And in so doing 


a few cases will be cited in which mu-’ 


nicipal corporations were not directly 
concerned, but which seem to involve 
analogous principles. 

Beauty has a material and financial 
value as well as an esthetic one, as ev- 
ery mountain and seaside resort testi- 
fies. In Europe, art, as a matter of 
state or municipal concern, is under the 
fostering care of the government to a 
much greater extent than here, and to 
a much greater extent than is possible 
here, hampered as we are by constitu- 
tional restrictions. The natural beauty 
of some of these countries, their an- 
tiquities and works of art, are regarded, 
even from a material point of view, on 
account of the number of tourists they 
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attract, as most important assets, and 
are sedulously protected. In Germany, 
laws have been passed forbidding the 
defacing of certain scenes of natural 
beauty by disfiguring advertisements. In 
Italy, the exportation of certain antiqui- 
ties and works of art has been forbid- 
den by law. On account of this law, 
J. Pierpont Morgan voluntarily returned 
to Italy the celebrated Ascoli Cope, 
which he had purchased, on learning 
that it had been stolen and removed from 
Italy in violation of the law. 

An interesting recent case on the value 
of natural beauty is that of Cascade - 
Town Co. v. Empire Water & Power 
Co.2 In that case it appeared that a 
business corporation had started a re- 
sort for tourists along the banks of a 
stream which ran through a rocky gorge 
or pass in Colorado, and was broken by 
numerous high, abrupt falls from which 
mist and spray arose, causing luxurious 
vegetation and attracting many tourists 
by its beauty. The corporation also 
made a lake and fountain, platted a town 
site, and sold lots in the neighborhood 
of the falls for summer homes. Anoth- 
er corporation sought to divert the 
waters of the stream for use in genera- 
ting electricity to sell as a commodity. 
It was held that they would be enjoined 
from doing so, on the ground that the 
water was already being devoted to 
“beneficial uses” within the meaning of 
the Colorado Constitution. The court, 


1181 Fed. 1011. 
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adopting as its own the language of the 
solicitor for the complainant in his brief, 
said: 

“Rest and recreation is a beneficial use, and 
for that purpose water is used to make beau- 
tiful lawns, shady avenues, attractive homes, 
and public parks with fountains, lakelets, and 
streams, and artificial scenic beauty. 

“Cities condemn water, and use water for 
the foregoing purposes. No one questions 
but that public health, rest, and recreation is 
a domestic use, as well as a beneficial use. 
No one, we may add, questions the right to 
these uses. 

“The law inside of a city is not different 
from the law outside of the city. In one 
sense there is no commercial value to foun- 
tains and parks; they do not bring in a reve- 
nue, but they are vastly beneficial to the pub- 
lic health, rest, and recreation, and such fact 
is recognized the world over, and there can 
be no question but that water, applied to their 
maintenance and creation, is a ‘beneficial use.’ 

“We say that the creation of a summer re- 
sort is a beneficial use. Is it no benefit to the 
public to spend money in making a beautiful 
place in nature visible and enjoyable? Is it 
not in line with public health, rest, and recre- 
ation? If a person takes a stream, and, after 
putting in waterfalls, ponds, bridges, walls, 
shrubbery, and blue-grass sod, works it into 
a beautiful home, that is a beneficial use. 
It is a benefit to the weary, ailing, and feeble 
that they can have the wild beauties of na- 
ture placed at their convenient disposal. Is 
a piece of canvas valuable only for a tent-fly, 
but worthless as a painting? Is a block of 
stone beneficially used when put into the walls 
of a dam, and not beneficially used when 
carved into a piece of statuary? Is the test 
dollars, or has beauty of scenery, rest, recre- 
ation, health, enjoyment, something to do with 
it? Is there no beneficial use except that 
which is purely commercial?” 


Parks and Boulevards. 


There is no one feature of city life 
which more greatly adds to its beauty 
and attractiveness than a well-ordered 
park and boulevard system. Yet it has 
been said that Central Park, of New 
York, was the first place deliberately pro- 
vided for the inhabitants of any city or 
town in the United States for exclusive 
use as a pleasure ground for rest and 
exercise in the open air.2 Before that, 
in many of the older cities and towns, 
there were commons or public grounds; 
but the purpose of these was not to fur- 
nish places for exercise and recreation, 
but places on which the owners of do- 
mestic animals might pasture them in 
common, and they were generally laid 
out as part of the original plan of the 


town or city. Yet there is now hardly 
a city of any size in the country wholly 
devoid of parks. 

Parks have not only an zsthetic and 
health value, but also a material financial 
value, and the latter is largely the result 
of the former. It has been the experi- 
ence of cities that those having the most 
highly developed park systems are the 
most prosperous, since they attract and 
hold the most desirable class of laborers 
and artisans. It is well settled that pro- 
viding for public parks and boulevards 
is a public purpose for which public 
money may be expended.’ In Com. v. 
Boston Advertising Co.*, the supreme 
court of Massachusetts said: 


“We agree that the promotion of the pleas- 
ure of the people is a public purpose, for 
which public money may be used and taxes 


laid, even if the pleasure is secured merely by ° 


delighting one of the senses.” 


And not only may public money be ex- 
pended in their purchase and support, 
but the land of individuals may be con- 
demned by the exercise of eminent do- 
main to obtain land to form them, upon 
payment of compensation.’ Lands of an 
individual cannot, however, be taken, di- 
rectly or indirectly, for parks or boule- 
vards, without compensation. Thus, it 
has been held that an ordinance declar- 
ing a portion of an avenue to be a boule- 
vard, and forbidding the use of the 
houses for anything but residences, is 


2 Shoemaker v. United States, 147 U. S. 282, 
37 L. ed. 170, 13 Sup. Ct. Rep. 361, citing 
Johnson’s Cyclopedia as authority. 

3 Shoemaker v. United States, 147 U. S. 282, 
37 L. ed. 170, 13 Sup. Ct. Rep. 361; Wilson v. 
Lambert, 168 U. S. 611, 42 L. ed. 599, 18 Sup. 
Ct. Rep. 217; Com. v. Boston Advertising Co. 
188 Mass. 348, 69 L.R.A. 817, 108 Am. St. Rep. 
494, 74 N. E. 601; County Court v. Griswold, 
58 Mo. 175; Re New York, 99 N.Y. 569, 2 N. 
E. 642; Re Clinton Ave. 57 App. Div. 166, 68 
N. Y. Supp. 196. 

#188 Mass. 348, 108 Am. St. Rep. 494, 74 
N. E. 601, 69 L.R.A. 817. 

5 Shoemaker v. United States, 147 U. S. 282, 
37 L. ed. 170, 13 Sup. Ct. Rep. 361; Wilson 
v. Lambert, 168 U. S. 611, 42 L. ed. 599, 18 
Sup. Ct. Rep. 217; United States v. Cooper, 
9 Mackey, 104; People ex rel. South Park v. 
Williams, 51 Ill. 57; Atty-Gen. v. Williams 
(Knowlton v. Williams) 174 Mass. 476, 47 
L.R.A. 314, 55 N. E. 77, affirmed 188 U. S. 
491, 47 L. ed. 559, 23 Sup. Ct. Rep. 440; County 
Court v. Griswold, 58 Mo. 175; Re Rochester, 
137 N. Y. 243, 33 N. E. 320; Re Central Park, 
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an unconstitutional invasion of the right 
of private ownership of property.® So, 
also, a city in order to make a boulevard, 
cannot, without compensation to the 
landowner, establish a building line sev- 
eral feet from the street to which all 
structures must conform, as this is a 
“taking” within the meaning of the Con- 
stitution.? And in Quintini v. Bay St. 
Louis,® it was held by the supreme court 
of Mississippi that the legislature has no 
authority to authorize a municipality to 
declare a building a nuisance erected by 
a man on his own property, merely be- 
cause it intercepts the view of a bay from 
a beautiful driveway skirting its waters, 
although the municipality was a famous 
summer resort and its real estate derived 
much of its value from its commanding 
view of the waters of the bay. The right 
of the municipality to condemn the land, 
however, was not before the court, nor 
considered. But the conversion of a pub- 
lic highway into a pleasure driveway or 
boulevard from which loaded vehicles 
are excluded has been held, in a state 
where the fee of the highway is in the 
public, not to deprive citizens doing busi- 
ness on other streets and desirous of 
transporting loads over it, of their prop- 
erty without due process of law, nor to 
take their private property for public use 
without compensation.® 

Although the city, as a whole, is bene- 
fited by parks and boulevards, yet the 
land in their immediate neighborhood is 
especially benefited and enhanced in val- 
ue. But, as was said by Mr. Justice 
Shiras in Shoemaker v. United States : 


“In the memory of men now living a propo- 
sition to take private property without the con- 
sent of its owner for a public park, and to 
assess a proportionate part of the cost upon 
real estate benefited thereby, would have been 
regarded as a novel exercise of legislative 
power.” 


It is now, however, quite well settled 


63 Barb. 282; Re Clinton Ave. 57 App. Div. 
166, 68 N. Y. Supp. 196. 

6'St. Louis v. Dorr, 145 Mo. 466, 68 Am. St. 
Rep. 575, 41 S. W. 1094, 46 S. W. 976, 42 
L.R.A. 686. 

7St. Louis v. Hill, 116 Mo. 527, 22 S. W. 
861, 21 L.R.A. 226. 

864 Miss. 483, 60 Am. Rep. 62, 1 So. 625. 

8Cicero Lumber Co. v. Cicero, 176 Ill. 9, 
a=. St. Rep. 155, 51 N. E. 758, 42 L.R.A. 
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that not only may public moneys be ex- 
pended on public parks and boulevards, 
but that a portion of the necessary cost 
may be assessed upon the land in the im- 
mediate vicinity of the parks and boule- 
vards and specially benefited, in propor- 
tion to the benefits received.™ 

Public money may be spent not only 
in establishing a park, but also in beau- 
tifying and embellishing it, both by im- 
proving its natural beauty and by the 
erection of statuary and other works of 
art.!? 

The United States has the same right 
to establish a park in the District of Co- 
lumbia and to condemn land for that pur- 
pose that a state has in a city within its 
own bounds. 

In the case of the Gettysburg Park," 
the Supreme Court went a step further 
and held that the United States might 
establish a national park on a great bat- 
tlefield and condemn land for such a 
purpose, though within the bounds of a 
state. This ruling was placed on the 
ground that the instilling of patriotism 
was a national object and hence a pub- 
lic use. In answer to the objection that 
no clause of the Constitution gave such 
power, the court said: 


“No narrow view of the character of this 
proposed use should be taken. Its national 
character and importance, we think, are plain. 
The power to condemn for this purpose need 
not be plainly and unmistakably deduced from 
any one of the particularly specified powers, 
Any number of those powers may be grouped 


10147 U. S. 282, 37 L. ed. 170, 13 Sup. Ct. 
Rep. 361. 

n Shoemaker v. United States, 147 U. S. 
282, 37 L. ed. 170, 13 Sup. Ct. Rep. 361; Wil- 
son v. Lambert, 168 U. S. 611, 42 L. ed. 599, 
18 Sup. Ct. Rep. 217; Holt v. Somerville, 
127 Mass. 408; Briggs v. Whitney, 159 Mass. 
97, 34 N. E. 179; State ex rel. St. Paul v. 
District Ct. 75 Minn. 292, 77 N. W. 968; Kan- 
sas City v. Ward, 134 Mo. 172, 35 S. re = 
Kansas City v. Bacon, 147 Mo. 259, 48 S 
860; Owners of Ground v. Albany, 15 Wend. 
374; Re Central Park, 63 Barb. 282; Re Beech- 
wood Ave. 194 Pa. 86, 45 Atl. 127. 

12 Atty-Gen. v. Williams (Knowlton v. Wil- 
liams) 174 Mass. 476, 55 N. E. 77, 47 L.R.A. 
314, affirmed in 188 U. S. 491, 47 L. ed. 559, 23 
Sup. Ct. Rep. 440. 

18 Shoemaker v. United States, 147 U. S. 
282, 37 L. ed. 170, 13 Sup. Ct. Rep. 361; United 
States v. Cooper, 9 Mackey, 104. 

14United States v. Gettysbur mg 
Co. 160 U. S. 668, 40 L. ed. 57 
Rep. 427. 
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together, and an inference from them all may 
be drawn that the power claimed has been 
conferred.” 

The United States has also, without 
its right to do so being challenged, estab- 
lished national parks within the bounds 
of states, out of portions of its own na- 
tional domain, for reasons almost wholly 
esthetic. But it has not as yet attempted 
to acquire land for that purpose by the 
exercise of the power of eminent domain, 
though it had been urged to do so to 
preserve the natural beauty of the Pali- 
sades of the Hudson, which had been 
threatened with spoliation for commer- 
cial purposes. The distinction, however, 
between establishing a national park for 
patriotic reasons, as in the case of the 
Gettysburg Park, and for esthetic rea- 
sons, is not great, and it may be that in 
the future that further advance will be 
made. 


Billboards and Signs. 


A municipality may absolutely prohib- 
it signs and billboards from being placed 


on the public streets, or on any of its © 


parks, buildings, or other public prop- 
erty.5 Thus, it has been held that a 
municipal corporation may absolutely 
prohibit the placing of billboards and 
signs on a temporary shed erected by its 
permission by an individual over a side- 
walk, pending building operations on the 
adjacent property. And in Fifth Ave. 
Coach Co. v. New York,!” the supreme 
court of New York held that an ordi- 
nance prohibiting the use of advertising 
wagons on the streets of the city is not 
so arbitrary and unreasonable that the 
courts will interfere with its enforce- 
ment by a municipality which has char- 
ter authority to pass such ordinances as 
it may deem necessary and proper for 
the good government of the city and its 
inhabitants, and to regulate the exhibi- 


78 Conn. 86, 61 Atl. 
56; Com. v. McCafferty, 145 Mass. 384, 14 N. 
E. 451; St. Louis v. St. Louis Theatre Co. 
202 Mo. 690, 100 S. W. 627; Ivins v. Trenton, 
68 N. J. L. 501, 53 Atl. 202, affirmed without 
oe in 69 N. J. L. 451, 55 Atl. 1132; Sands 
Trenton, — N. J. L. —, 57 Atl. 267 ; ca, 
Sullivan Advertising Co. v. New York, 61 
Misc. 425, 113 N. Y. Supp. 893; Wilkes Barre 
v. Burgunder, 7 Kulp, 63. 
16C, J. Sullivan Advertising Co. v. 
York, 61 Misc. 425, 113 N. Y. Supp. 893. 





15 State v. Wightman, 
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tion of advertisements. This decision 
was placed partly upon the ground that 
the city owned the fee to the street, part- 
ly because these wagons and the exag- 
gerated and gaudy advertisements there- 
on would attract crowds and produce 
congestion. As to the second reason as- 
signed, it is interesting to note that in 
Germany a police ordinance against cov- 
ering roofs with advertisements was sus- 
tained on the ground that such advertise- 
ments, by causing people to stop, im- 
peded traffic.® Since a park is “a piece 
of ground inclosed for purposes of pleas- 
ure, exercise, amusement, or orna- 
ment,” #® a park commissioner whose 
statutory duty it is “to maintain the beau- 
ty and‘utility of all such parks, squares, 
and public places as are situated within 
his. jurisdiction,” has no authority to 
allow advertisements on a park fence, 
since this amounts to a perversion of the 
purpose of the park.® 

Under its general police power, a mu- 
nicipality may regulate the use of signs 
and billboards, even on private property, 
so far as is reasonably necessary to pro- 
tect the public health or safety, as, for 
example, from falling billboards and 
signs, and danger from fire.” 

But municipal corporations are not 
empowered under their police power to 
forbid the maintenance of billboards, 
within its limits, on private lands merely 
because their appearance may be offen- 
sive to persons of refined taste, where 
the Constitution forbids the taking of 
private property for public use without 
compensation.” Still less can it prohib- 


17194 N. Y. 19, 86 N. E. 824, 16 A. & E. 
Ann. Cas. 695, 21 L.R.A.(N.S.) 744. 

18 Freund, Pol. Power, p. 166. 

> Perrin v. New York C. R. Co. 36 N. Y 
120. 

20 Tompkins v. Pallas, 47 Misc. 309, 95 N. Y 
Supp. 875. 

21 Chicago v. Gunning System, 214 III. 628, 
73 N. E. 1035, 2 A. & E. Ann. Cas. 892, 70 
L.R.A. 230; Crawford v. Topeka, 51 Kan. 756, 
37 Am. St. Rep. 323, 33 Pac. 476, 20 L.R.A. 
692; St. Louis Gunning Advertising Co. v. 
* Louis, — Mo. —, 137 S. W. 929; Rochester 

West, 164 N. Y. "510, 79 Am. St. Rep. 659, 
58 N. E. 673, 53 L.R.A. 548; State v. Whitlock, 
149 N. C. 542, 128 Am. St. Rep. 670, 63 S. E. 
123, 16 A & E. Ann. Cas. 765. 


22 Varney & Green v. Williams, 155 Cal. 318, 
132 Am. St. Rep. 88, 100 Pac. 867, 21 L.R.A. 
(N.S.) 741; 


Chicago v. Gunning System, 214 
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it billboards which are not unsightly, 
merely because they contain advertise- 
ments. Thus, ordinances enacted solely 
for esthetic reasons, forbidding the 
erection of signs and billboards on priv- 
ate lands bordering on any boulevard, 
pleasure drive, or residence street, are 
unreasonable and void because they de- 
prive owners of their property without 
compensation.™* 

In Varney & Green v. Williams,® the 
supreme court of California, in holding 
void a municipal ordinance forbidding 
Til. 628, 73 N. E. 1035, 2 A. & E. Ann. Cas. 
892, 70 L.R.A. 230; Haller Sign Works v. Phys- 
ical Culture Training School, 249 Ill. 436, 94 
N. E. 920, — L.R.A.( N.S.) —; Com. v. Boston 
Advertising Co. 188 Mass. 348, 108 ‘Am. St. 
Rep. 494, 74.N. E. 601, 69 L.R.A. 817; Pas- 
saic v. Paterson Bill Posting, Adv. & Sign 
Painting Co. 72 N. J. L. 285, 111 Am. St. Rep. 
676, 62 Atl. 267,5 A. & E. Ann. Cas. 995; People 
ex rel. Wineburgh Adv. Co. v. Murphy, 195 
N. Y. 126, 88 N. E. 17, 21 L.R.A.(N.S.) 735; 
People v. Green, 85 App. Div. 400, 83 N. Y. 
Supp. 460; State v. Whitlock, 149 N. C. 542, 
128 Am. St. Rep. 670, 63 S. E. 123, 16 A. & E. 
Ann. Cas. 765. 

23 Bryan v. Chester, 212 Pa. 259, 108 Am. 
St. Rep. 870, 61 Atl. 894. 


the maintenance of billboards within its 
limits, said: 


“That the promotion of zxsthetic or artistic 
considerations is a proper object of govern- 
mental care will probably not be disputed. 
But, so far as we are advised, it has never 
been held that these considerations alone will 
justify, as in exercise of the police power, a 
radical restriction of the right of an owner of 
property to use his property in an ordinary 
and beneficial way. Such restriction is, if not 
a taking pro tanto of the property, a damaging 
thereof, for which, under article 1, § 14, 
Const., the owner is entitled to compensation.” 


In Chicago v. Gunning System,?* the 
supreme court of Illinois said that the 
purpose of an ordinance forbidding, ex- 
cept under rigid restrictions, the placing 


24 Chicago v. Gunning System, 214 III. 628, 


73 N. E. 1035, 2 A. & E. Ann. Cas. 892, 70 
L.R.A. 230; Com. v. Boston Advertising Co. 
188 Mass. 348, 108 Am. St. Rep. 494, 74 N. 
E. 601, 69 L.R.A. 817; Haller Sign Works v. 
Physical Culture Training School, 249 Ill. 436, 
04 N. E. 920, — L.R.A.(N.S.) —; People 
v. Green, 85 App. Div. 400, 83 N. Y. Supp. 460. 

25155 Cal. 318,.132 Am. St. Rep. 88, 100 
Pac. 867, 21 L.R.A.(N.S.) 741. 

26214 Ill. 628, 73 N. E. 1035, 2 A. 


& E. 
Ann. Cas. 892, 70 L.R.A. 230. 
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of billboards on private property border- 
ing on boulevards and residence stfeets, 
“seems to be mainly sentimental, and to pre- 
vent sights which may be offensive to the 
zsthetic sensibilities of certain individuals re- 
siding in or passing through the vicinity of 
the billboards. The extreme restrictions 
placed on the erection and maintenance of 
such boards, and the license fee placed there- 
on, indicate that these sections were intended 
to be prohibitive rather than regulative, and 
are, in our judgment, unreasonable.” 


In Haller Sign Works v. Physical 
Culture Training School,®” the supreme 
court of Illinois, in a very recent case, 
held to be invalid a statute which, with- 
out any provision for compensation, for- 
bade under penalty the erection and 
maintenance of any structure for adver- 
tising purposes within 500 feet of a pub- 
lic park or boulevard. In giving its rea- 
sons the court said: 


“These suggestions lead unmistakably to the 
conclusion that the statute in question is an 
attempt to exercise the police power purely 
from esthetic considerations, disassociated en- 
tirely from any relation to the public health, 
morals, comfort, or general welfare. How- 
ever desirable it may be to encourage an ap- 
preciation of the beautiful in art and to culti- 
vate the taste of the people of the state, still 
it has never been the theory of our govern- 
ment that such matters could properly be en- 
forced by statute when not connected with the 
safety, comfort, health, morals, and material 
welfare of the people. Advancement along 
these lines, whether wisely or unwisely, has, 
so far, been left to the schools and colleges 
and the influence of social intercourse. The 
citizen has always been supposed to be free 
to determine the style of architecture of his 
house, the color of the paint that he puts 
thereon, the number and character of trees 
he will plant, the style and quality of the 
clothes that he and his family will wear, and 
it has never been thought that the legislature 
could invade private rights so far as to pre- 
scribe the course to be pursued in these and 
other like matters, although the highly cul- 
tured may find on every street in every town 
and city many things that are not only open 
to criticism, but shocking to the esthetic taste. 
The courts of this country have, with great 
unanimity, held that the pojice power cannot 
interfere with private property rights for 
purely zxsthetic purposes.” 


In Passaic v. Paterson Bill Posting, 
Adv. & Sign Painting Co.** the supreme 
court of New Jersey, in holding invalid 
an ordinance absolutely prohibiting the 
erection of billboards within 10 feet of 
the street line, said: 


27249 Ill. 436, 94 N. E. 920, — LRA. 
(N.S.) —. 
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“It is probable that the enactment of § 1 
of the ordinance was due rather to esthetic 
considerations than to ‘considerations of the 
public safety. No case has been cited, nor are 
we aware of any case, which holds that a 
man may be deprived of his property be- 
cause his tastes are not those of his neigh- 


bors. Aésthetic considerations are a matter 
of luxury and indulgence rather than of ne- 
cessity, and it is necessity alone which justi- 
fies the exercise of the police power to take 
private property without compensation.” 


But in Re Wilshire,28* the court in 
upholding the validity of an ordinance 
limiting the height of billboards to 6 
feet, did so partly on the ground that 
billboards are usually of flimsy construc- 
tion and if erected to a great height 


might be dangerous; but added as an 
additional reason : 


“Moreover the views in and about a city, if 
beautiful and unobstructed, constitute one of 
its chief attractions, and in that way add to 
the comfort and well-being of the people.” 


In his work on Police Powers,*® Mr. 
Freund said: 


“It is generally assumed that the prohibition 
of unsightly advertisements (provided they 
are not indecent) is entirely beyond the police 
power, and an unconstitutional interference 
with the rights of property. Probably, how- 
ever, this is not true. It is conceded that the 
police power is adequate to restrain offensive 
noises and odors. A similar protection to the 
eye, it is conceived, would not establish a new 
principle, but carry a recognized principle to 
further applications. In the matter of offen- 
siveness, the line between a constitutional and 
an unconstitutional exercise of the police 
power must necessarily be determined by dif- 
ferences of degree. It is true that ugliness is 
not as offensive as noise or stench. But, on 
the other hand, offensive manufactures are 
useful, and the offense unintentional and in- 
evitable, whereas in the case of an advertise- 
ment the owner claims the right to obtrude 
upon the public an offensive sight which they 
do not want, and which but for this undesired 
obtrusion would not be of the slightest value 
to him.” 


Unsightly advertisements are not ob- 
jectionable solely because they are offen- 
sive to the esthetic senses of refined per- 
sons. They directly cause a deprecia- 
tion in the value of surrounding proper- 
ty. Many a prospective purchaser, look- 
ing for a home for himself and family, 
will refuse to purchase or rent an other- 


2872 N. J. L. 285, 111 Am. St. Rep. 676, 62 
Atl. 267, 5 A. & E. Ann. Cas. 995. 

28" 103 Fed. 620. 

29 Freund, Pol. Power, p. 166. 
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wise desirable property when heséés the” 


surrounding houses and fences painted 
and plastered with glaring advertise- 
ments in crude colors, accompanied, per- 
haps, by pictorial illustrations, of some 
brand of beer, whisky, tobacco, patent 
medicine, breakfast food, or corsets, or 
of some vaudeville announcement. It 
would seem, therefore, that it would not 
be unduly stretching the maxim, Sic 
utere tuo ut alienum non ledas, to make 
it cover these more offensive forms of 
advertisements. 


Undoubtedly billboard advertising may 
be regulated to some extent by taxation. 
But such taxation cannot be so exces- 
sive as to be confiscatory. And accord- 
ingly it has been held that requiring li- 
cense fees for the continued maintenance 
of billboards erected by permission of 
the city, the aggregate of which will 
greatly exceed the gross rental value of 
the boards, is unreasonable.?% 


Regulations Concerning Height and Ap- 
pearance of Buildings. 


It has recently been held that a state 
may constitutionally limit the height of 
buildings or permit a municipality to do 
so without compensation, when this is 
done in the exercise of the police power 
to prevent injury to life or limb, or loss 
of property by fire, or injury to health 
by the cutting off of light and air.® 

It has also been held, however, that 
the height of buildings cannot be lim- 
ited, under the police power and without 
compensation, for purely zsthetic rea- 
sons. But “if the primary and sub- 
stantive purpose of the legislation is 
such as justifies the act, considerations 
of taste and beauty may enter in as an 
auxiliary. "e 


29" Chicago v. Gunning System, 214 III. 628, 
73 N. E. 1035, 2 A. & E. Ann. Cas. 892, 70 
L.R.A. 230. 

380 Welch v. Swasey, 214 U. S. 91, 53 L. ed. 
923, 29 Sup. Ct. Rep. 567, affirming 193 Mass. 
364, 118 Am. St. Rep. 523, 79 N. E. 745, 23 
L.R.A.(N.S.) 1160; Cochran v. Preston, 108 
Md. 220, 129 Am. St. Rep. 432, 70 Atl. 113, 
i & E. Ann. Cas. 1048, 23,L.R.A.(N.S.) 
1163. 

81 Cochran v. Preston, 108 Md. 220, 129 Am. 
St. Rep. 432, 70 Atl. 113, 15 A. & E. Ann. Cas. 
1048, 23 L.R.A.(N.S.) 1163 
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* In Cochran v. Preston, the supreme 
court of Maryland, in upholding an act 
of the legislature limiting the height of 
buildings in a section of Baltimore de- 
voted to fine residences, public buildings, 
and works of art, did so upon the ground 
that the principal purpose of the act 
was to protect such buildings and works 
from the ravages of fire. The court, 
though admitting that the weight of au- 
thority was, as stated by Tiedeman,™ 
that regulations designed only to enforce 
upon the people the legislative concep- 
tions of artistic beauty and symmetry 
will not be sustained however much such 
regulations may be needed for the ar- 
tistic education of the people, said: 


“It may be that, in the development of a 
higher civilization, the culture and refinement 
of the people has reached the point where the 
educational value of the fine arts, as expressed 
and embodied in architectural symmetry and 
harmony, is so well recognized as to give 
sanction, under some circumstances, to the 
exercise of this power, even for such pur- 
poses. 

An ordinance authorizing the refusal 
of permits for the erection of buildings 
unless they conform in size, general 
character, and appearance to those pre- 
viously erected in the same locality, and 
to be such as will not tend to depreciate 
the value of surrounding improved or 
unimproved property, is not covered by 
charter authority to make regulations to 
guard against construction of buildings 
so as to be unsafe or inflammable or of- 
fensive or deleterious to health, or dan- 
gerous to life, limb, or property; nor 
does the grant of general police power, 
and power to provide for the general 
welfare, authorize such ordinance.® 


In the Copley Square Case,* the su- 





82 Welch v. Swasey, 193. Mass. 364, 118 Am. 
St. Rep. 523, 79 N. E. 745, 23 L.R.A.(N.S.) 
1160, affirmed in 214 U. S. 91, 53 L. ed. 923, 
29 Sup. Ct. Rep. 567. 

88108 Md. 220, 129 Am. St. Rep. 432, 70 
Atl. 113, 15 A. & E. Ann. Cas. 1048, 23 L.R.A. 
(N.S.) 1163. 

84State & Federal Control of Persons & 
Property, vol. 2, p. 755. 

85 Bostock v. Sams, 95 Md. 400, 93 Am. St. 
Rep. 394, 52 Atl. 665, 59 L.R.A. 282. 

36 Atty.-Gen. v. Williams: (Knowlton v. Wil- 
liams) 174 Mass. 476, R N. E, 77847 L.R.A. 
314, affirmed in 188 U. S. 491, 47 L. ed. 559, 
23 Sup. Ct. Rep. 440. 
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Highest Office Building in the World. 


Copyright BW. Wookworth 


preme court of Mass- 
achusetts, in an interest- 
ing opinion, held to be 
constitutional an act of the 
legislature which, after 
providing for compensa- 
tion, limited the height of 
buildings surrounding a 
public square in Boston, 
in order to promote its 
beauty and attractiveness, 
and to prevent unreason- 
able encroachments upon 
the light and air previous- 
ly received, and further 
providing that above the 
limits fixed there might be 
erected such steeples, tow- 
ers, sculptured ornaments, 
and chimneys as the park 
commissioners might ap- 
prove. The following ex- 
tracts sufficiently show the 
reasoning on which the 
decision was based: 


“The grounds on which 
public parks are desired are 
various. They are to be en- 
joyed by the people who use 
them. They are expected 
to minister not only to the 
grosser senses, but also to the 
love of the beautiful in nature 
in the varied forms which 
the changing seasons bring. 
Their value is enhanced by 
such touches of art as help 
to produce pleasing and satis- 
factory effects on the emo- 
tional and spiritual side of 
our nature. Their influence 
should be uplifting and, in the 
highest sense, educational. If 
wisely planned and _ properly 
cared for they promote the 
mental as well as the physical 
health of the people. For this 
reason it has always been 
deemed proper to expend 
money in the care and adorn- 
ment of them to make them 
beautifulandenjoyable. Their 
wsthetic effect never has 
been thought unworthy of 
careful consideration by those 
best qualified to appreciate it. 
It hardly would be contended 
that the same reasons which 
justify the taking of land for 
a public park do not also jus- 
tify the expenditure of money 
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to make the park attractive and educational to 
those whose tastes are being formed and 
whose love of beauty is being cultivated. We 
have already quoted from the information the 
language in regard to the surroundings of the 
square. The counsel on both sides referred 
in argument to the well-known buildings 
which constitute these surroundings. Trinity 
Church, the Museum of Fine Arts, the Boston 
Public Library, the New Old South Church, 
the Second Church of Boston, and the build- 
ings of the Massachusetts Institute of Tech- 
nology, all face the beholder who stands on 
Copley Square and looks around him. Some 
of these buildings are public in the ordinary 
sense of the word, and some of the corpora- 
tions which own them have been beneficiaries 
of the Commonwealth on account of their 
quasi public character, and the public certainly 
feels an interest in them. It is argued by 
the defendants that the legislature, in pass- 
ing this statute, was seeking to preserve the 
architectural symmetry of Copley Square. If 
this is a fact, and if the statute is merely for 
the benefit of individual property owners, the 
purpose does not justify the taking of a right 
in land against the will of the owner. But, 
if the legislature, for the benefit of the pub- 
lic, was seeking to promote the beauty and 
attractiveness of a public park in the capital 
of the Commonwealth, and to prevent unrea- 
sonable encroachments upon the light and air 
which it had previously received, we cannot 
say that the law-making power might not de- 
termine that this was a matter of such pub- 
lic interest as to call for an expenditure of 
public money, and to justify the taking of pri- 
vate property.’ 


If the reasoning of the Copley Square 
Case should be adopted, and it seems to 
be sound and to have met with approval 
whenever discussed, it would be consti- 
tutional for the legislature on making 
compensation, for purely esthetic rea- 
sons, to authorize a municipality to lim- 
it the height and style of architecture of 
private buildings, where the purpose is 
a public one, such as to preserve the 
architectural harmony and beauty of a 
public square, or of the surroundings of 
a public park or building. 


Memorial Hall. 


In Kingman v. Brockton ® the su- 
preme court of Massachusetts, in up- 
holding the validity of a statute author- 
izing a city to appropriate money to 
erect a hall as a memorial to the soldiers 
and sailors of the Revolution, said: 

“This may properly be deemed to be a public 
purpose, and a statute authorizifig the raising 


of money by taxation for the erection of such 
a memorial hall may be vindicated on the same 
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grounds as statutes authorizing the raising 
of money for monuments, statues, gates, or 
archways, celebrations, the publication of town 
histories, parks, roads leading to points of fine 
natural scenery, decorations upon public build- 
ings, or other public ornaments or embellish- 
ments, designed merely to promote the general 
welfare, either by providing for fresh air or 
recreation, or by educating the public taste, 
or by inspiring sentiments of patriotism or of 
respect for the memory of worthy individ- 
uals.” 


Roads and Bridges. 


In Higginson v. Nahant, the su- 
preme court of Massachusetts held that 
the selectmen of a town have authority 
to lay out a road over land of a citizen 
and against his consent, though valueless 
for any ordinary business purpose and 
designed solely to provide access to 
points or places on his lands of pleasing 
natural beauty, saying that “pleasure 
travel may be accommodated as well as 
business travel.” In Farist’Steel Co. v. 
Bridgeport, it was held that the estab- 
lishment of a harbor line for the mere 
purpose of preventing the view of an 
expensive and sightly bridge being cut 
off by wharves and buildings, and not in 
the interest of navigation, was not a pub- 
lic purpose for which private property 
could be taken without violating consti- 
tutional rights. The right to accomplish 
the same purpose on making compensa- 
tion was, however, not involved. 

To briefly recapitulate, we think it may 
be said: (1) That municipal corpora- 
tions may prevent any unesthetic use 
of their own streets and public proper- 
ty; (2) that municipal corporations may 
constitutionally be empowered to expend 
public money raised by taxation for pur- 
poses essentially and primarily zsthetic; 
(3) that they may be authorized to ex- 
ercise the power of eminent domain to 
obtain land to be used for xsthetic pur- 
poses, on making just compensation; (4) 
that as vet, the police power of the state 
has not been held, with possibly one or 
two exceptions, to extend so far as to 
authorize it to interfere without compen- 
sation, with any objectionable use an 
owner may see fit to make of his prop- 
erty, on the sole ground that such use is 
unexsthetic, though in the future, the 
growing culture of the people may cause 
such advance to be made. 


$811 Allen, 530, 
8940 Conn. 278 22 Atl. 561, 13 L.R.A. 590, 
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Commission Government of Cities 


Is it the remedy for “The one conspicuous failure 
of the American people >” 


BY L. A. 


WILDER 


Of the New York Bar 


LTHOUGH we smile 
at what we may choose 
to call the artlessness 
of the ancient Trojans 
in receiving within the 
city gates the wooden 
horse filled with hostile 
soldiers, we seem to re- 

gard as a matter of course the conquest 
of the modern American city by the ene- 
my, the political boss and his henchmen, 
through a similar use of the symbolic 
elephant or donkey. And when innova- 
tions are urged for the purpose, among 
others, of ousting from control and in- 
fluence those whose slogan is “Politics 
for revenue only,” when it is proposed 
that resort be had to the drydock of busi- 
ness system and principles to remove 
these barnacles from the ship of state, 
there are those who arise and seek to 
interpose as a plea in bar the sacredness 
of our democratic traditions. 


Violation of Tradition. 


But, after all, a tradition is but an act- 
ually or supposedly successful experi- 
ment, glorified, and is reared upon the 
ashes of earlier traditions which, in turn, 
have supplanted other traditions. Just as 


it is incumbent upon a people to have a 
high respect for its true traditions, so 
it is proper to inquire whether that which 
is styled a tradition can justly lay claim 
to that status. 

To start this inquiry in respect of a 
political or governmental institution, it 
is but necessary to take note of the 
fundamental truth that government is a 
means, and is successful or unsuccessful 
accordingly as it accomplishes, or fails 
to accomplish, its avowed and desired 
ends. If, to establish the truth of Am- 
bassador Bryce’s statement that the gov- 
ernment of their cities is “the one con- 
spicuous failure” of the American peo- 
ple, anything is necessary beyond the 
common knowledge of the squandering 
of public funds by those ‘employed 
(formally at least) to conserve them, 
through corruption, graft, and inefficien- 
cy, or of the taking of tribute by the pub- 
lic “servant” from both the honest and 
the vicious citizen, by visiting reprisals 
upon the one, and allowing the other to 
ply his unlawful trade —if anything is 
necessary beyond the general conviction 
that such things are common, and not ex- 
ceptional, damning testimony has already 
been given. San Francisco, Pittsburg, 
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Philadelphia, and Boston are some of the 
witnesses. “If we have a prince, 

it is in order that he may keep us from 
having a master.” If, having a prince, 
we nevertheless have a master, what is 
to be done? If the theory of representa- 
tive democracy, with its decentralization 
of powers, its checks and balances, has 
proven a failure as applied to municipal 
affairs, and has enabled the boss to be- 
come our master, should not a remedy be 
applied? Certainly, if an efficient rem- 
edy can be found, its application should 
not, because it involves a departure from 
old forms, be stayed upon the theory 
that it violates any fancied traditions; 
for any traditions of municipal govern- 
ment that may have heretofore existed 
have long since been shattered by the 
cupidity of the politician and the supine- 
ness of the citizen. So, the matter of 
finding a remedy is purely a question of 
efficacy, and not of sentiment. And no 
proposed change should be rejected be- 
cause it cannot, or does not purport to, 
cure all the ills the city is heir to, for, in 
the words of Rousseau, “Those vices 
which render social institutions necessary 
are the same which render the abuse of 
such institutions unavoidable.” The aim, 
then, is to minimize the evils so far as 
possible; and it is to accomplish this 
purpose that so many cities have adopted 
the so-called commission form of gov- 
ernment. 


Meaning and Rise of Commission Govern- 
ment. 


The-term “government by commission” 
as applied to municipalities is unhappily 
more arbitrary than descriptive, for the 
term has come to be a symbol of decen- 
tralized power, through its use to char- 
acterize the custom of delegating certain 
executive functions of state and Federal 
government to “commissions,” such as 
public service commissions and the like; 
whereas the most striking feature of the 
new form of city government which it 
is employed to describe is centralization 
of power. Broadly, the plan consists in 
merging the legislative and executive 
functions of the government, and vesting 
the consolidated powers in a board of di- 
rectors, or commissioners, as they are 
called, who are the only elective officers 
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in the system. The present interest in, 
and spread of, the idea (and it has been 
adopted in about 160 cities) had its in- 
ception, as is well known, in the measures 
adopted in the city of Galveston during 
the chaotic conditions that followed the 
disaster of 1900; and the form of govern- 
ment which it installed constitutes one of 
two general plans, the other being known 
as the Des Moines plan. 


The Galveston Plan. 


Even before the disaster, the financial 
condition of Galveston was deplorable. 
That clearest indication of insupportable 
prodigality and corrupt mismanagement, 
the meeting of annual deficits by bond is- 
sues, had become a habit (a tradition, 
shall it be said?), and this habit alone 
had created a debt of nearly three mil- 
lions of dollars. And when the greater 
part of the city was destroyed, a few 
business men went in desperation to the 
legislature, and procured from it a new 
charter vesting the city government in 
five commissioners, two of whom were 
to be elected, and three appointed by the 
governor. Shortly afterward the entire 
five were made elective, and all are elect- 
ed at large. One of their number, who 
is called the mayor-president, presides 
over the deliberations of the commission, 
but is not invested with the power of 
veto. By a majority vote this body de- 
termines which of remaining members 
shall head each of the four departments 
into which the administration is divided, 
the mayor-president having no depart- 
ment. These departments are finance 
and revenue, waterworks and sewerage, 
police and fire, and streets and public 
property. The minor officers in each de- 
partment are appointed by the commis- 
sioner who is its head, although the com- 
mission acting as a whole makes the 
more important appointments, and 
awards all contracts; and it is at all times 
subject to a sort of supervisory influence 
of the mayor-president. 


The Des Moines Plan. 


The Des Moines or “improved” plan 
is somewhat more elaborate. As in Gal- 
veston, the commission consists of a may- 
or and five commissioners, all elected at 
large, who have complete control of the 
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municipal affairs. The names of candi- 
dates (and any person can be nominated 
by a petition of twenty-five citizens) are 
placed alphabetically and without politi- 
cal designation upon the primary election 
ticket; and from the eight candidates for 
commissioner, and the two for mayor, re- 
ceiving the highest number of votes at 
the primary, the commission is selected 
at a final election, the names being ar- 
ranged upon the ticket as at the primary. 
The mayor is the head of the department 
of public affairs, and exercises, without 
veto power, a general supervision over 
the four other departments, namely, ac- 
counts and finances, public safety, streets 
and improvements, and parks and public 
property. By majority vote the commis- 
sion appoints all other officials and their 
assistants, who are selected under a civil 
service board; but each commissioner se- 
lects the subordinate employees in his 
own department. A salient feature of 
the plan is the publicity it requires in all 
things. For instance, not only the ex- 
penditure but the source of campaign 
funds must be reported in a sworn state- 
ment; every motion, resolution, and ordi- 
nance must be in writing, and the vote of 
every member of the commission must 
be recorded; each month the commission 
is required to print and effectively dis- 
tribute an itemized statement of all re- 
ceipts and expenses, and a summary of 
its proceedings; at the end of each year, 
the commission must cause an examina- 
tion of all books and accounts to be made, 
and publish it in pamphlet form; and ev- 
ery ordinance appropriating money, or- 
dering improvements, authorizing any 
contract, or granting any franchise, must 
be complete and in final form and remain 
on file for public inspection at least one 
week before its passage. Then there is 
the initiative, referendum, and recall. If 
the council passes objectionable, or fails 
to pass, desired, legislation, twenty-five 
per cent of the voters may, by petition, 
require that the matter be submitted to 
the voters. All public utility franchises 
must be authorized by a majority of the 
voters. The right of recall is invoked by 
petition requiring the calling of an elec- 
tion, and the recalled commissioner may 
be a candidate if he so desires. 


Case and Comment 


Whether this plan solves the serious 
problem in municipal affairs is a question 
which is receiving much attention. Is it 
a cure for city disorders, or is it a crutch? 
Some light on this question is to be ob- 
tained by considering what, in theory, the 
plan is designed to do, and what in prac- 
tice, it has accomplished. 


Advantages of Commission Government. 


The advocate of commission govern- 
ment claims that it will improve present 
conditions, because— ; 

It centralizes power and its concomit- 
ant, responsibility. 

It adopts the short ballot. 

It abolishes the ward system by elec- 
tions at large. 

It tends, through nonpartisan elections, 
to eliminate political intrigue. 

It is safeguarded by the provisions for 
initiative, referendum, and recall. 


Concentration of Power. 


Of these, the greatest is concentration 
of power; it is the keystone. Through 
it, more than through any other element, 
the present success of the plan will en- 
dure or decline. Just as an honest and 
efficient commission can make it a power 
for good, so the corrupt or inefficient one 
can make present conditions appear good 
by comparison. Concentrated power 
prima facie carries with it a check to its 
possible perversion, in concentrated re- 
sponsibility. But this, standing alone, 
is not an assurance, for responsibility 
must have a local habitation as well as a 
name,—it must be actual and enforced, 
rather than theoretical and potential. And 
if it is to be anything more than a mere 
name, there must be an alert and exacting 
interest on the part of the people. But 
this is also true under the old form of 
government. Militant and sustained pub- 
lic sentiment could, without changing the 
form of city government, rid it of much 
of the graft and incompetency. From 
this it follows that to make concentration 
of power and responsibility an argument 
for preferring a plan whose principal as- 
set it is, over a system of decentralized 
powers, there must be, inherent in it, or 
residing elsewhere within the plan, some- 
thing which will insure public interest 
and watchfulness. This, it would seem, 
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the commission plan has. Heretofore 
there has been no point upon which the 
citizen could focus his attention. It is 
difficult for the observer of a flock of 
fowls to tell which one emitted the 
squawk. And many a citizen who, with- 
out a previously whispered word of the 
party boss in the right direction, has gone 
to the city hall to get redress or action, 
knows how one can be shunted from the 
mayor to the street commissioner, thence 
to the commission of public safety, and 
thus through the list,—tossed in the ad- 
ministration blanket, as it were. The cit- 
izen who has sought to know the inner 
workings of the government has found 
himself groping in a mystic maze of sub- 
divided powers and duties; puzzling over 
a number of departments, each adminis- 
tered independently of the others ; and re- 
garding, either as too profound for his 
understanding, or too frivolous for his 
contempt, the doings of the merry-an- 
drews of municipal councils which are 
not adapted to city government. So, the 
seed of public interest in municipal af- 
fairs fell upon the rocky places, sprang 
up, and withered away. The commission 
plan places the whole responsibility upon 
the five commissioners, for they, either 
collectively or individually, appoint all 
subordinate officers, and may remove 
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MAIN STREET, DES MOINES AT NIGHT 


A city prospering under Commission Government 


them for cause. If there is vice in any 
department, its head is responsible. This, 
it would seem, makes possible an actual 
and enforced responsibility, and when 
the public realizes that by manifesting a 
thorough interest it can get results, it 
is thought that such interest will be 
shown. It is against concentration of 
power that the plea for democratic tra- 
ditions is mainly directed. But for years 
municipal government has been largely 
an unholy centralization of power in the 
boss of the dominant party. Better per- 
missive than submissive centralization. 


The Short Ballot. 


Just as public interest directed toward 
the single point of responsibility must be 
a monitor to the commission, once it is 
elected, so the electorate, by like concen- 
tration through the short ballot, is en- 
abled to choose capable and honest offi- 
cials. Under this plan, the voters cannot 
be confused by a long list of candidates 
for minor offices, about whom little is 
known, nor their attention distracted by 
the placing at the head of the ticket of 
some well-known person. The commis- 
sioners are the only elective officers ; and 
if by this plan suitable officials cannot be 
elected, it is difficult to see how suitable 
ones can ever be elected. 
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Election at Large. 


With this feature is linked the aboli- 
tion of ward lines by election at large. 
This should break the grip of the ward 
heeler upon a certain class of voters. It 
would seem that when he can promise 
neither favor nor benefit, his influence 
is gone, for the machine is perpetuated 
by rewarding the “faithful.” Be this as 
it may, the election of commissioners at 
large makes it certain that the govern- 
ment will be administered for the city as 
a unit, and will eliminate the trading of 
votes between ward representatives. 


Nonpartisan Elections. 


Will candidacy by petition and primary 
and without party designation oust the 
boss? Probably there will be leaders un- 
der this plan, in the large cities at least, 
for it would seem that some sort of or- 
ganization is necessary in a campaign 
covering a large city. But if the voters 
will avail themselves of the opportunity 
to choose competent and honest men, 
they can strike a blow at the spoils sys- 
tem, without which, as observed above, 
the machine, whose purpose is to control 
the city, cannot endure. Under the old 
system most persons having the honesty 
and ability which a public servant should 
possess were deterred from becoming 
candidates, for their self-respect would 
not permit them to “bend low and in a 
bondsman’s note” seek a nomination from 
the party boss. Under the Des Moines 
plan, however, it is made possible for the 
voters to select the best men, and there 
is little if anything, to deter them from 
accepting, unless it be the matter of re- 
muneration. And it is but necessary to 
observe, in this connection, that if a com- 
mission, by the elimination of graft, in- 
efficiency, and the waste that attends the 
independent administration of depart- 
ments, can place the city business upon 
a sound business basis, it is worth far 
more to any city than it will ever be 
paid in salaries. 


Initiative and Referendum. 


The advocacy of the initiative and ref- 
erendum would seem inconsistent in those 
who urge the adoption of the commission 
plan and the abolition of the city council 


upon the ground that the functions of 
city government relate almost exclusive- 
ly to the transaction of business, and in- 
volve little in the way of legislation. Cer- 
tain it is that municipal government is 
largely administrative. The commission 
plan rests upon the assumption that it 
makes for honesty and efficiency in this 
department. And if there be confidence 
that a commission will be efficient and 
honest in respect of its paramount func- 
tion, why anticipate that it will be less so 
in the discharge of its lesser duties? The 
recall alone would seem to be a sufficient 
safeguard in municipal affairs, for the 
initiative and referendum do not reach 
the administrative and chief branch of 
the government. One possible exception 
in favor of the referendum is the provi- 
sion in the Des Moines charter for refer- 
ring the question of granting public-serv- 
ice franchises. A franchise granted is 
a franchise granted, and cannot be “re- 
called.” Nevertheless, what was said 
above concerning the initiative and ref- 
erendum may also apply to the granting 
of franchises. The possibility of the 
abuse of the recall is one argument 
against it. But abuse of power and 
breach of trust are reasons for its adop- 
tion. Keeping in mind that all govern- 
ment is theoretically “derived from the 
just consent of the governed,” and exists 
to promote the “general welfare,” and 
not to furnish employment to the few at 
the expense of all, one finds little difficul- 
ty in answering the question, Which is 
the worse, the breach of a sworn duty 
and the violation of a trust reposed in 
one by society, or the abuse by some 
members of society of a means through 
which the entire body is enabled directly 
to secure relief from such breaches of 
duty? This abuse, moreover, is anticipa- 
tory rather than existing, for, as yet, the 
right of recall has not been invoked in 
any commission-governed city. 


The Story of Galveston. 


The story of how the Galveston com- 
mission, starting with a wrecked city and 
a bonded indebtedness of $2,850,000, cre- 
ated through meeting annual deficits by 
bond issues, placed the city affairs upon a 
business basis, is thus told in the recent 
book on City Government by Commission 
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(p. 213), edited by Clinton R. Woodruff : 
“The total floating debt of the city has 
been entirely paid off. It secured and 
paid for the services of a board of three 
eminent engineers, which devised plans 
for the great sea wall, and raised the 
grade of the city. These improvements 
have been completed at a total cost to the 
city and county jointly of more than 
$4,000,000. The commission rebuilt the 
city hall; rebuilt the waterworks pump- 
ing station; extended the water system; 
built three engine houses; repaired the 
different engine houses over the city dam- 
aged by the storm; repaved with brick the 
streets throughout the entire business 
section at a cost to the city of $183,027.- 
07; built rock and shell roads at a cost 
of $181,064.04 ; provided a large amount 
of drainage at a cost of $245,664.47 ; ex- 
tended the sewer system and adjusted the 
question of interest on the bonded debt by 
obtaining a reduction in the rate for a 
period of five years. Altogether, $609,- 
755.58 have been expended out of the 
general fund for paving, shell roads, and 
drains, with the exception of $48,088.07, 
which was obtained from sale of bonds. 
The city has also paid off a number of old 
judgments, inherited from former admin- 
istrations, aggregating $18,026.65, and 
retired $462,000 of the bonded debt; has 
purchased new fire engines and other 
equipment. The city employees have 
been paid promptly in cash, and the sum- 
mer seasons passed through without bor- 
rowing a dollar. All this has been ac- 
complished without a bond issue or a dol- 

1 ‘Shortly after January 1, 1911,” continues 
the writer, “the city auditor of Galveston is- 
sued the following statement for the period 
September 1, 1901, to January 1, 1911 (cover- 
ing the life of commission government in 
Galveston). These figures tell their own story 


of careful, businesslike administration of the 

city’s affairs: 

“Raising the grade of the city $2,000,000.00 

Additional gulf front protective 
EOE Ce 179,388.65 
— grade raising West 


Pepe aoe Reb ek nutans Tees 176,327.76 
Water-works improvements .... 312,242.11 
Brick paving in streets ........ 237,902.36 
are riers 319,651.63 
Sewer extensions .............. 290,231.04 
Rock and shelled streets ...... 279,647.77 
Addition to electric light plant .. 37,459.76 

Total improvements ...... $3.832,851.08 


“Of these improvements, $2,759,170.88 were 
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lar of increased taxation, excepting the 
bonds issued for protective purposes.” ? 


Commission Government in Des Moines. 


The following excerpt from the same 
work shows something of what has been 
accomplished in Des Moines: “The old 
administration at the close of its fiscal 
year left a deficit of $119,199.82. This 
the commission met largely by the issue 
of bonds, in order that it might not be 
handicapped by a deficit at the beginning. 
At the end of the year the commission 
had an excess of cash over claims of 
$104,855.28, a gain during the year of 
$48,439.03. In other words, instead ot 
running behind during the year $119,- 
199.82, as the previous administration 
had done, it ran ahead $48,439.03, thus 
making a relative saving over the pre- 
vious administration of $182,949.65. In 
a somewhat different way the Kansas 
City Star, in its pamphlet, . . . states 
the advantages accruing from the intro- 
duction of commission government in 
Des Moines. Here they are: 

““Des Moines has been operating un- 
der the commission plan for more than 
a year, and that city has a population of 
100,000. Here are some of the results 


of the first year of the new rule in that 
city : 


paid ‘for in : bonds and $1,073,680.20 were paid 
for out of the general revenue of the city. 
The city has also paid out of its general reve- 
nue almost $200,000 floating indebtedness, left 
over by the previous city administration and 
for three new engine houses and rebuilding 
the city hall. 

“Exclusive of the bonds issued for grade 
raising and school purposes, the commission- 
ers have issued the following bonds: 

“For paving, drainage and shelling $300,000.00 
Additional gulf front protection 225,000.00 
Filling north of Broadway and 

west of Thirty-third .......... 78,270.88 
Balance sewer bonds on hand when 

commission took over the - 


i 
ON Apc at ica ttancs erates $830,670.88 
Less bonds now on hand and 

WD sca. cn ncn veueenitonee 1,500.00 
OEM cad ve waeuneate de $759,170.88 


“The total amount of bonds paid off and 
destroyed by the board of commissioners, in- 
cluding $550,000 of the grade-raising bonds 
retired with state donation funds, is $1,124,- 
336.62. There were also destroyed $620,663. 38 
in bonds left in various funds from the mayor- 
aldermen administration.” 
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“*The police force taken out of poli- 
tics, reorganized, increased, and kept to 
a higher standard of efficiency than ever 
before. The same improvement has been 
made in the fire department. 

“*The streets are in better condition 
as to repairs ; are cleaner and better light- 
ed; more paving and more sidewalks 
built than ever before. 

“*All Des Moines streets were re- 
named and neat street signs placed at 
every corner. 

“ “Water rates reduced twenty per cent. 

“*Wages of day laborers increased to 
$2.25 and teamsters to $4.50 for an eight- 
hour day. 

“*An arch cement bridge eighty feet 
wide built across the Des Moines river at 
a cost of $150,000, and paid for with- 
out a bond issue. 

“*The sanitary conditions improved. 

“*Politics entirely eliminated from 
every department of the city. 

“*All complaints of citizens for tem- 
porary repairs in sidewalks, streets, sew- 
ers, etc. attended to the same day they are 
received. 

“ “Seventy-one more arc lights estab- 
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lished on the streets and 634 lights that 
formerly burned on the “moonlight 
schedule,” now burn every night at an 
expense of almost $12,000 less than the 
old rate. 

“‘And all this improvement in Des 
Moines city government has been made 
at a saving to the taxpayers of more than 
$224,000 in a year, and in addition the 
tax levy for next year has been reduced 
almost three mills.’ ” 


Vigilance Required. 


These wonders have been worked by 
commissions in two cities, and reports 
from other cities show similar success. 
Nowhere has the plan failed. Whether 
the clean sweep is due to the fact that 
the broom is new remains to be seen. 
Whether the citizens, now aroused and 
enthusiastic, will become so satisfied in 
the years of plenty that they will relax 
their vigilance and suffer the new govern- 
ment to be perverted rests with the future 
and with them, for an inquisitive and ac- 
tive public sentiment must concur with 
a representative form of government, if 
there is to be real representation. 


“I am in favor of as few elective offices as may be 
consistent with proper accountability to the people, and a 


Short Ballot.” 


—Governor Chas. E. Hughes of New York in his Annual 
Message to the Legislature, Jan. 4, 1910. 


“The Long Ballot is the ‘jungle’ of which I have been 


—Judge Ben. B. Lindsey of Denver. 


“Governmental power should be concentrated in the 
hands of a very few men, who would be so conspicuous 
that no citizen could help knowing all about them, and the 


elections should not come too frequently.” 


writing.” 


—Theodore Roosevelt. 












MONG the subjects of 

rapidly growing im- 
portance in the modern 
city is that of municipal 
ownership of public 
utilities. In some of the 
cities of Europe, mu- 
nicipal ownership has 
long been in apparently successful opera- 
tion, and is gradually extending to in- 
clude more and more of the industries of 
a public nature. In America, while the 
people have not been so ready for public 
ownership, there has been, in recent 
years, a steadily increasing general inter- 
est in this matter and a large growth of 
municipal ownership. 

In regard to this growth, Professor 
Frank Parsons, in his “City for the 
People,” states that in 1800 there were 
sixteen waterworks in the United States, 
all built and owned by private parties ex- 
cept one in Winchester, Virginia; four- 
teen of the fifteen private plants have 
since become public, and from 1800 to 
1896 the proportion of public works 
went up from 6.3 per cent to 53.2 
per cent of the total. Since the latter 
date the proportion has been steadily in- 
creasing in the United States, and in 
Great Britain is even larger. 

Several municipalities in this country 
own their gas works, and in Great Britain 
more than one third of the gas works 
are public. The number of public elec- 
tric plants also has shown a rapid in- 
crease; and in Great Britain a large pro- 
portion of the street railway systems be- 
long to municipalities. Likewise, in most 





European cities where there is not gen- 
eral government ownership of telephones 
and telegraphs, the municipalities now 
own the local systems. 


Municipal Ownership of Public 
Utilities 
BY ABEL C. WILLCOX 
Of the New York Bar 





What are Public Utilities? 


In addition to the supply of water, gas, 
and electricity, and the operation of street 
railways and telephone and telegraph sys- 
tems, municipalities in different parts of 
the world have undertaken public slaugh- 
terhouses and markets, baths, laundries, 
washhouses, harbors, and piers, fuel 
yards, house building, pawnshops, insur- 
ance, and many other enterprises. But 
as it is well settled, in the United States at 
least, that public funds can be used only 
for public purposes, and consequently, 
that public ownership can extend only to 
enterprises of a public nature, some courts 
have placed limitations upon proposed 
municipal ownership on the ground that 
the subject of such ownership was not a 
public purpose. 

In the United States, municipal owner- 
ship of the water supply is now generally 
recognized, not only as permissible, but 
as an almost absolute necessity, and 
among the cities, towns, and villages 
which are still supplied by private enter- 
prise, changes to public ownership are 
rapidly taking place. The right of cities 
and towns to supply gas and electricity 
to their inhabitants for lighting has also 
long been judicially recognized,? and, as 
stated above, many municipalities of the 
United States now own their gas and 
electric light plants. 

So, it has recently been held that the 
operation of an ice plant by the munici- 
pal authorities of a city, in connection 
with the electric light and waterworks 
plant, for the purpose of furnishing ice 





1See Crawfordsville v. Braden, 130 Ind. 149, 
30 Am. St. Rep. 214, 28 N. E. 849, 14 L.R.A. 
268; Opinion of Justices, 150 Mass. 592, 24 N. 
E. 1084, 8 L.R.A. 487; Hequembourg v. Dun- 
kirk, 49 Hun, 550, 2 N. Y. Supp. 447. 
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to the inhabitants of the city, is entirely 
legal.? 

And it has also been held that a mu- 
nicipal corporation may own, control, 
and manage a farm house within its lim- 
its, which has come into its possession in 
a lawful manner, disconnected from any 
public use and for its own emolument, 
benefit, and advantage.® 

But a city, although having charter 
power and authority, through its city 
council, to purchase and provide for 
the payment for “all such real estate and 
personal property as may be required 
for the use, convenience, and improve- 
ment of the city,” has no authority to 
purchase land for the exclusive use of a 
tair association, although incidental ad- 
vantages accrue therefrom to the city, 
resulting in the promotion of its com- 
mercial or business prosperity.* 

And implied authority to operate a 
rock quarry outside the limits of a city 
is not conferred upon the city by general 
provisions in its charter for the pur- 
chase, holding, sale, and conveyance of 
real and personal property necessary for 
its uses and purposes.® 

In Massachusetts it has been held ® 
that the purchase by a city or town of 
coal and wood as fuel, and the resale 
thereof to its inhabitants, is not a public 
service which can be authorized by the 
legislature. 

Justice Oliver Wendell Holmes, Jr., 
dissenting, however, said: “I am of 
opinion that when money is taken to 
enable a public body to offer to the pub- 
lic, without discrimination, an article of 
general necessity, the purpose is no less 
public when that article is wood or coal, 
than when it is water or gas or electric- 
ity or education, to say nothing of cases 
like the support of paupers, or the tak- 


2 Holton v. Camilla, 134 Ga. 560, 68 S. E. 
472, 20 A. & E. Ann. Cas. 199, 31 L.R.A. 
(N.S.) 116. 

8Libby v. Portland, 105 Me. 370, 74 Atl. 
805, 18 A. & E. Ann. Cas. 547, 26 L.R.A.(N.S.) 
141. 

#Eufaula v. McNab, 67 Ala. 588, 42 Am. 
Rep. 118. 

5 Duncan v. Lynchburg, 2 Va. Dec. 700, 34 
S. E. 964, 48 L.R.A. 331. 

6 Opinion of Justices, 155 Mass. 598, 30 N. 
F. 1142, 15 L.R.A. 809. 
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ing of land for railroads or public mar- 
kets.” 

But the same court, in a subsequent 
opinion,” to the same effect as the first, 
met this former minority view, saying: 
The business of selling fuel can be con- 
ducted easily by individuals in competi- 
tion. It does not require the exercise 
of any governmental function, as does 
the distribution of water, gas and elec- 
tricity, which involves the use of the 
public streets and the exercise of the 
right of eminent domain. It is not im- 
portant that it should be conducted as a 
single large enterprise with supplies 
emanating from a single source, as is re- 
quired for the economic management of 
the kinds of business last mentioned. 
It does not even call for the investment 
of a large capital, but it can be conducted 
profitably by a single individual of ordi- 
nary means.” 

And in Michigan, also, it has been 
held ® that while a municipality has the 
right, through its board of poor com- 
missioners, to provide fuel for needy cit- 
izens, and in an emergency, when a coal 
famine appears imminent and local deal- 
ers are combining to advance the price 
of coal, may purchase in any market 
such amount of fuel as may be necessary 
for that purpose, it cannot enter into a 
commercial enterprise, such as buying 
and selling coal to its citizens as a busi- 
ness, thereby entering into competition 
with dealers in coal,—such use of public 
money not being for a public purpose. 


Advantages and Disadvantages. 


Among the chief advantages of mu- 
nicipal ownership, as shown by statistics 
from cities where the change has been 
made from private to public ownership. 
are lower rates and better service. In 
regard to lower rates, Professor Parsons 
states ® that when Glasgow took over the 
tramways, fares were reduced one third 
at once and have since been reduced to 
less than one half the fares collected by 
the private company. Water rates aver- 
age 20 per cent to 50 per cent lower with 


7Re Municipal Fuel Plants, 182 Mass. 6@5. 
66 N. E. 25, 60 L.R.A. 592. 

8 Baker v. Grand Rapids, 142 Mich. 687, 106 
N. W. 208. 

9“City for the People,” p. 115. 














public works than with private works 
im various localities in the United States. 
Gas and electric rates have been lowered 
even more under public ownership, and 
the latest reports from municipalized 
works seem most favorable. 

Under private ownership of public util- 
ities, particularly where this amounts to 
a private monopoly, as is most often the 
case, the natural tendency is to raise 
the cost to the consumer and lower the 
quality of the product just as far as pos- 
sible. The interests of the private owner 
of a public utility and of the public are 
directly antagonistic, and the natural aim 
of the former is principally, if not wholly, 
to increase financial returns. 

Of course, to a certain extent, this 
very aim limits high prices and low qual- 
ity, as too high prices and too low qual- 
ity so far diminish consumption as to 
decrease net profits; and Mr. Robert P. 
Porter # even goes so far as to charac- 
terize as a “lie” the statement that private 
proprietors extort unfair profits out of 
the public and also fail to perform good 
service. But it is a notorious fact, in 
the United States, that many, if not a 
great majority of public service corpora- 
tions, through over-capitalization, stock 
manipulations, and the addition of “wa- 
ter” to their stock, are obtaining from 
the people immense returns on their real 
investment. 

In England, however, while rates may 
have been lowered under municipal own- 
ership, and while the local authorities 
show “profits in relief of taxes,” Mr. 
Porter asserts ™ that these “profits” are 
purely fictitious and only a matter of 
improper bookkeeping, and™ that the 
extension of municipal ownership has 
been accompanied by a continuously in- 
creasing rate of taxation, together with 
an enhanced valuation of taxable prop- 
erty. 

As to the general desirability and ad- 
visability of municipal ownership, and 
of extending it to include more forms 
of public utilities, there is a vast differ- 
ence of opinion among the students and 
writers on the subject. Many political 


‘ 10“Dangers of Municipal Ownership,” p. 
1. 

11 Pages 207 et seq. 

1% Pages 135 et seq 
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economists strongly advocate municipal 
ownership as a remedy for a great num- 
ber of the existing civic evils. Professor 
Parsons says: }* “One of the greatest ad- 
vantages of public ownership is its tend- 
ency to relieve our government of cor- 
rupting relations with men of wealth and 
joint corporations.” And he further 
states that in studying the effects of 
public electric works he has found many 
instances in which the purification of mu- 
nicipal politics was clearly aided by the 
change to public ownership; and that 
Professor Bemis, after examining the 
history of the gas works in Philadelphia, 
Richmond, Wheeling, and all the other 
cities having public works in 1891, de- 
clared that experience in all those cities 
had shown that public ownership tends 
to diminish political corruption. 

Professor Parsons points out, how- 
ever, that one of the chief difficulties with 
municipal ownership, in practice, is that 
it is not public ownership; that is, the 
municipal government is not in fact 
owned and controlled by the people, but 
by a few politicians. And under such 
conditions it would seem that the munic- 
ipal ownership of public utilities only af- 
fords greater opportunities for fraud and 
corruption, and makes conditions worse, 
in every way, than under private owner- 
ship. 

Even in England, where municipal 
ownership has become very extensive, 
and where, as pointed out by both Eng- 
lish and American writers, conditions are 
more favorable for successful municipal 
ownership than in the United States, 
Major Leonard Darwin, in his “Munici- 
pal Trade,” points out the many dangers 
of extensive municipal ownership,—chief 
among them, probably, being the danger 
of corruption and inefficiency in the local 
government, and he concludes with the 
statement ™* that, “as regards the ques- 
tion of administration, the balance of 
advantages and disadvantages tells heav- 
ily against municipal trade.” 

Discussing conditions in the United 
States, Major Darwin says ® that, grant- 
ing that the constant struggle over rates 


18“City for the People,” p. 154. 
14 Municipal Trade, p. 135. 
15 Page 124. 
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and regulation of the private corporations 
owning franchises is responsible for more 
crimes, corruption, and scandals in New 
York city than all the enterprises under 
direct municipal control combined,— 
docks, ferries, markets, bridges, parks, 
and water supply,—it does not follow 
that, even in America, municipal owner- 
ship is to be preferred to private enter- 
prise. 

“In a country where the appointment 
of additional municipal employees is tech- 
nically known as ‘creating new voting 
stock,’ and where this voting stock is 
known to be used for corrupt purposes, 
can it possibly be right to increase the 
range of municipal activities with the ob- 
ject of decreasing this corruption? The 
direct control of the voter, resulting from 
his being directly employed by the munic- 
ipality, must give a corrupt gang the 
firmest hold, even if it does not enable 
them to obtain an amount of plunder 
as great as that which can be squeezed 
from private companies. This is the 
strongest as well as the simplest answer 
to the contention that the tendency to 
municipal corruption is an argument in 
favor of municipal trade.” ¥® 

“If the promoters are prevented by 
suitable regulations from making vast 
sums of money, the temptation to bribery 
and corruption will, without doubt, be 
diminished. The demoralizing influ- 
ence of the immense value of the con- 
cessions now obtainable by corrupt spec- 
ulators in the United States points to the 
advisability of lessening those prizes, 
rather than to the attempt to purfiy mu- 
nicipal administration by adding to the 
functions of municipalities.” 1” 

“The foregoing considerations appear 
to me to indicate that the extensive intro- 
duction of municipal trade would tend to 
make the fight against corruption in 
America more and more difficult as time 
went on. If this policy were adopted, 
the evil would become more permanently 
ingrafted on to the municipal system; 
whereas time will be working on the side 
of the municipal reformer in attacking 
abuses connected with the quasi monopo- 
lies in the hands of private companies, es- 


16 Pages 125, 126. 
17 Page 129. 


pecially if proper regulations with regard 
to the concessions granted to them are 
generally introduced.” ¥ 

And he concludes: “Judged solely 
from the point of view of the corrupting 
effect, the retention of quasi monopolies 
in the hands of private companies in 
England is by far the less probable source 
of evil, though the evil, should it arise, 
might be very bad; whilst the direct em- 
ployment of labor by municipalities is 
the more probable source of demoraliza- 
tion. It is a balance of evils and proba- 
bilities; and it seems to me that if that 
balance be fairly made, there can be no 
doubt that the possibility of bribery and 
‘deals’ in connection with private enter- 
prises should not be used as the basis of 
an argument in favor of municipal trad- 
ing in England.” 

An objection to municipal ownership, 
emphasized by Mr. Porter in his “Dan- 
gers of Municipal Ownership,” ® is the 
burden of ownership obligations. He 
points out the vast and rapidly increasing 
British municipal debt, and, by compari- 
son with the municipal debt of the Unit- 
ed States, shows that while the two were 
practically the same in 1880, the former 
was in 1904 nearly $800,000,000 greater 
than the latter ; and of the portions of the 
municipal debt of the respective coun- 
tries sunk in reproductive undertakings, 
less the respective capital of the municipal 
waterworks of the two, about which, as 
Mr. Porter says, there is no strong con- 
tention, the British debt was, in 1904, 
about three times that of the United 
States, and the average debt of eighteen 
representative American cities per capita 
in 1904—5, Mr. Porter states to have been 
$40.96, while the same figures for eight- 
een British cities were $113.62. 

It would seem, however, that the more 
important public utilities—those, particu- 
larly, for which private corporations must 
obtain franchises from the public—might 
be gradually acquired by municipalities 
without the incurring of public debt ; that 
is, contracts might be made, and in fact 
often are made, with private proprietors, 
in granting franchises, whereby, after a 


18 Page 132. 

19 Page 133. 

20“Dangers of Municipal Ownership,” pp. 
135 et. seq. 


ow ob 4 FOU! hUmLTrlhlCUG lee Oe PS «CO 


om 


» be Dee oe «6 





Municipal Ownership of Public Utilities 


certain term, the public-service plant shall 
become the property of the municipality, 
free from debt, without any further pay- 
ment. Professor Parsons states *! that 
Berlin last extended the franchises of its 
street railway companies until 1920, un- 
der the condition (among others) that 
at the end of the term all property of 
the company located in the streets or on 
city land, and all patents, shall come to 
the city without payment. Leipsic has a 
lighting contract providing that at the 
end of the franchise term the work shall 
become the property of the city, without 
cost. In Hamburg, the street railway 
tracks revert to the city at the end of the 
charter period. In 1894, an outside com- 
pany offered to build a plant of 1,000 
electric lights in Minneapolis, and sell it 
to the city for $1 at the end of a five-year 
franchise, if meanwhile it might receive 
$150 per arc per year, which was the 
price the old company was getting. 

And even if the public-service plant is 
acquired by the city by purchase from the 
private owners, it may be provided, as in 
the McLeod law, passed by the Michigan 
legislature in 1899, authorizing the city of 
Detroit to construct, acquire, maintain, 
and operate street railways and exten- 
sions, that the commission or other au- 
thority empowered to carry out the ac- 
quisition and management shall have no 
authority to pledge the credit of the city 
to obtain funds for the purpose, but only 
the earnings of the plant acquired, as 
security for any bonds issued. 

Another objection to municipal owner- 
ship, especially under conditions existing 
at the present in the United States, is 
the difficulty in obtaining competent, effi- 
cient, and honest management. Efficient 
managers of large industries cannot af- 
ford to accept municipal employment at 
a low rate of compensation, and a suffi- 


%1“City for the People,” p. 184. 
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ciently high rate will, under present con- 
ditions, afford too great an attraction to 
inefficient and unscrupulous politicians 
and office seekers. In fact, it has been 
the experience of many American cities 
that members of the city councils look up- 
on city-owned public-service plants as af- 
fording places in which their political 
followers may be employed irrespective of 
their ability for the position, but chiefly 
on account of their value as ward poli- 
ticians. 

On the whole, under present condi- 
tions in the United States, at least, while, 
as Mr. Porter admits, there may be no 
contention but that municipal water- 
works are desirable or even necessary, it 
would seem that each municipality should 
consider carefully local conditions, and 
carefully weigh all arguments for and 
against municipal ownership, before ar- 
riving at a decision in the case of any 
other industry. Probably in most cases 
better results can be obtained and unsat- 
isfactory conditions more greatly im- 
proved through careful regulation of 
public-service corporations, especially by 
care in the granting of public franchises, 
than by extending municipal ownership. 
It would seem that carefully regulated 
public-service corporations afford most, 
if not all, of the advantages of municipal 
ownership, without many of its disad- 
vantages, and also free the public from 
all risks of the enterprise and from dan- 
gers of increased taxation to offset any 
apparent financial benefit. 

While the time may come, under 
changing economic conditions, when so- 
cialistic theories shall have been so far 
put into practice, and the general pub- 
lic shall have become so far “socialized” 
that general municipal ownership will 
successfully prevail, that time now seems 
to be quite far distant in the United 
States. 











I’ you follow the dusty 
country road, there, at 
a crossroad, stands a 
cluster of trees. Old, 
burly oaks and slender 
poplars, drooping wil- 
lows, maples, and tall 
elms, reaching their 
many arms out into the air, rock slowly 
to and fro in the breezes. 

Here stand assembled a few cottages 
with low roofs, surrounded by gardens, 
shrubbery, and flowers. A small school- 
house with a spacious yard on one cor- 
ner, and perchance a chapel with a 
churchyard in the rear. 

Thus nestles the hamlet, modestly 
and quietly, under a blue sky and golden 
sunshine or the storm-swept heavens. 
Here municipal problems and policies are 
unknown. 

And yet there is one problem. Beyond 
the hills, the forest, and the vales, there 
hangs low in the sky a heavy pall which 
at night assumes a lurid hue. 


About the Modern City. 


Under it rests the state metropolis, 
whose millions of mysterious noises 
lure the sturdy youth and fair maid of 
honest peasant blood, only to bury 
them midst the surging mass of contend- 
ing humanity. 

Here, in the city, neighbors know not 
neighbors. Those nearest to you are 
strangers. When tied down to your cot 
by pain, it is a strange hand that reaches 
to one the soothing lotion. 

One passes from his little cottage or 
tenement flat in the morning, and af- 
ter a day’s strife returns in the evening 
without much chance for letting the 
lusty lungs send forth a warble in reply 
to the bird’s songs. 

The daily traveled road to the home 
now is a disease-breeding street. 
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Every gust of wind that sweeps down 
through the narrow avenues raises a 
cloud of dust that carries with it treach- 
erous germs and blinds the eye. 


Met at Every Step. 


The offal that the kitchen yields and 
which at home went on the dung heap 
to be plowed under the fields, to give 
new life and nourishment to the grow- 
ing crops,—here this same refuse re- 
poses in the garbage can, emitting foul, 
nauseating odors under the bedroom 
window, being wafted by the gusts of 
wind through the back yards, over the 
porches into the doors, meeting you at 
every step. 

There the curling smoke from the 
hearth is carried away by the pure 
breezes. Here the gases and soot from 
the factory smokestack and furnace cu- 
polas hang like a gray shroud over the 
houses and streets, and hide the sky from 
view. 


Some Contrasts. 


There, in the country town, “the old 
oaken bucket that hangs in the well” 
yields the crystal fluid that gives new 
life alike to thirsty man and beast. Here, 
in the city, the water coming from the 
faucet is tepid and appears to possess 
none of the body and soul-healing quali- 
ties that were so refreshing at the pump. 

There, around the home every square 
inch of ground, every depression in the 
road, every stone in the path, every 
nook and corner in the fence, and ev- 
ery distance, have impressed themselves 
indelibly upon the minds of the inhab- 
itants, and the visitor treads as surely 
in the dark of night when no moon 
sheds light upon the scene as he would 
by day. 

Not so in the city. Here, in every 
crevice, depression, doorway, lurks dan- 





Municipal Socialism 


ger, treachery. And artificial light be- 
comes necessary, adding to the cost of 
keeping the city safe. It is likewise 
with other protection, police, fire, and 
sanitary. 

When at home in the country town a 
cesspool is sufficient to contain the hu- 
man waste,—here in the city house drains 
and street sewers become necessary. 
And then the latter is not as safe as the 
former. 

The little village can be traversed 
from one end to the other and back 
again within ten minutes’ time. In the 
metropolis the problem of rapid transit 
confronts one, and the pavement must 
be cut with rails, streets lined with poles, 
and the space overhead cobwebbed with 
wires, all of which add to the dangers 
of city life. 

There, by the crossroads, neighbor 
speaks to neighbor over the fences or 
across the road, communicating such 
bits of information, such words of 
cheer, and making such inquiry as fil 
the mind or press the heart and require 
relief. 

Here progress provides the telephone, 
which, with its poles and wires, again 
adds to the unsightliness of the city 
streets and alleys, quite as often requir- 
ing the disturbance and destruction of 
costly city pavements. 

In the country the little schoolhouse 
suffices as a town meeting place to dis- 
cuss all questions of mutual interest, 
but in the city large structures, massively 
and elaborately built, become a necessity. 

There the forest furnishes the fuel 
that feeds the little cannon stove, and 
radiates sufficient heat for the cottage, 
keeping out the inclement cold. 

Here, the central heating plant, with 
its many mains and ducts under the 
street, places even the control of the 
temperature of the home in the hands 
of a stranger or corporation. 

Here, in the city, the rivers and val- 
leys must be spanned by costly struc- 
tures of concrete and steel as a means 
to insure safety to the passer-by. 

There the little babbling brook that 
runs over moss covered rock, under shady 
nooks, catches the scene from above and, 
holding it in its bosom, reflects it back 
with a crystal purity. 


Here, in the city, the inky waters of a 
stream that ceases to flow and must be 
flushed, in order to remove its putrid 
and foul contents into the sources of our 
drinking water supply. 

There, the care of the health of the 
child is in the hands of mother and 
nature. Here, the child removed from 
nature, is surrounded by all the poisons 
of communal life, necessitating munic- 
ipal sanitation and care keeping. 

There, the food and milk supply, 
drawn from the original source, gives 
strength and nourishment to the partici- 
pant. 

Here, the food carried over great dis- 
tances, passing through many hands, 
artificially prepared and manipulated 
and only too frequently adulterated as 
a matter of profit, carries with it death 
and destruction, and strikes with par- 
ticular force the weakest and most de- 
fenseless. 


Some Recognized Functions. 


The recognized functions of a twen- 
tieth century community are fire and 
police protection, which is given by 
means of departments; city platting 
and street building, cleaning of streets 
and rivers, collection of garbage, ashes, 
and refuse, sewage disposal and build- 
ing of sewers; abatement of public nui- 
sances, such as dust by means of sprink- 
ling; abatement of smoke nuisance, 
noise, etc.; municipal sanitation and 
medical inspection; pure food inspec- 
tion; providing of public and school 
buildings; supplying pure water and 
providing for parks, playgrounds, and 
breathing spaces, and many other mi- 
nor functions. 

While a modern city needs transpor- 
tation, telephone, central heating, light, 
well-regulated fuel supply, regular sup- 
ply of milk and pure foods, as well as 
many other minor facilities, yet many 
of these latter cannot be furnished by a 
city government because of existing laws 
interfering. 

In some cases where the laws permit 
a community to do some of these things. 
these same laws make it so difficult to 
provide the means wherewith to do them 
that it is well-nigh impossible for a com- 
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munity to venture upon the performance 
of many of its duties. 


In Hands of Corporations. 


In looking over the list you will find 
that all those functions which must be 
performed by a city, and which will not 
render profits to the performers, are 
left untouched by corporations; on the 
other hand, you will note that services 
rendered to our citizens and the com- 
munity which can be made a source of 
revenue are in the hands of corpora- 
tions. 

All these revenue bearing utilities en- 
able the owners to erect magnificent 
structures and do a great many other 
things besides paying good profits. 
These profits should go to improve these 
utilities and render them more service- 
able. 

All the enumerated functions origin- 
ally were carried on by means controlled 
by the users, but which to-day are not 
owned by them. 


Municipal Ownership Question. 


The question of municipal ownership 
The 


is hardly any longer debatable. 
great changes that have come over the 


modern industrial world are answer- 


ing that question. 


Home Planning. 


When in a rural district a man im- 
printed his individuality upon his home 
and its surroundngs, the result was 
not out of harmony with nature, because 
there nature predominates. 

But in the city he can barely step 
from his porch, if indeed he is fortunate 
enough to have one, without getting onto 
his neighbor’s premises. 

In the country, individual home plan- 
ning was natural. In the city it pro- 
duces abnormal and injurious effects, 
and social or collective planning be- 
comes a necessity. 

City planning is not a new-fangled 
fad, but a sane attempt to adjust our- 
selves to changed conditions. Nor can 
the housing problem be properly solved 
until a sane city plan has been evolved. 

Land speculation is responsible for 
miserable and frequently criminal plat- 
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ting. The prices of land are prohibi- 
tive, and will not permit a family with 
moderate means to buy more than to 
place a few square feet of shelter upon 
it. And the less fortunate worker can 
not even claim that. 

Planning of homes is done only too 
often by inexperienced men, and then 
it so happens that the rooms that are 
most used can very often never be 
reached by the benevolent rays of the 
sun. Plumbing is not what it should be. 
Ventilation is entirely overlooked. 


Food Supply. 


To even the most superficial observer 
of conditions, these facts stand out prom- 
inently, viz.: 

We know that a sufficient supply of 
wholesome and pure food is necessary 
to keep a body strong and healthy; yet 
we permit the supply of our food to be 
made the object of speculation and mo- 
nopoly; we allow it to be adulterated; 
we leave the choice and preparation of it 
to the ignorant and only too frequently 
have not even learned to eat it prop- 
erly. 

Light and Air. 


We know that our lungs need an 
abundance of fresh, clean air; yet we 
live in congested city districts; we neg- 
lect our back yards and let them be- 
come fruitful places for the spread 
of disease; we neglect the grasses that 
act as sponges which will hold and re- 
turn to the soil waste; trees and shrubs 
which act as shields against the chilly 
winds are used only to a limited extent 
in the building of our cities. 

Our men and women work in shops 
that very often are reeking with filth, 
and in which only too frequently our 
foods are prepared; we permit the cu- 
polas and factory smokestacks to eject 
poisonous gases and soot into the at- 
mosphere that we breathe. 

Sunlight, which we recognize as a 
vital force in all life, we have shut out 
from our streets by means of skyscrap- 
ers. 

And we are not yet ready to call a 
halt upon the insanity of speculation in 
construction of office buildings. Each 
owner of a small lot claims license to 
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build as high as he chooses without re- 
gard to sunlight or air. 


City Planning. 


City planning and building must be- 
come a collective function-instead of an 
individual enterprise. 

City planning and its analysis, then, 
involves all that a city and a city’s 
people need,—transportation, telephone, 
communication, light, water, and heat 
supply, factory location, and innumera- 
ble other functions and duties. 

Nor need this sound chimerical. Are 
we not already controlling many of 
these things in a greater or lesser de- 
gree? 

Besides this, we also have already en- 
croached upon the prerogative of the 
individual by exercising in every well- 
regulated city control over the source 
of milk and food supply, health, and 
sanitation, cleanliness of private prem- 
ises, individual habits, moral and physical 
welfare of the child, etc., etc. 

And that city stands as a model which 
is farthest advanced in all these activities. 


Someone will interpose that a city 
cannot operate all these enterprises eco- 


nomically. Graft would be rampant 
among officialdom; waste would be the 
‘order of the day; taxes would be higher; 
and more of these stock-in-trade argu- 
ments against municipal ownership. 
They are too well known. But have 
we stopped banking because many banks 
have failed? Is it not true that more 
concerns have failed in every one of 
your older cities than are in existence 
in them to-day? And yet you have not 
‘discontinued private enterprises. 


Origin of Graft. 


If there is graft in public office, is it 
not due to the influence of men in pri- 
vate business? When a man gets into 
trouble the French say, Cherchez la 
femme. “Look for the woman.” When 
an American official gets into trouble we 
‘can very pertinently say, “Look for the 
business man.” 

As for waste—the expense of waste 
imposed upon a people by competitive 
enterprise is far greater than the waste 
in public offices. 


And what about the tribute exacted 
by corporate wealth from our people, 
as compared to the taxes we pay for 
government? I pay a higher tribute to 
the meat trust alone than I pay in taxes. 

But these are only retorts that do not 
get at the real evil. 

If graft, dishonesty, taxes, and waste 
are ever to disappear, it will be only 
under a system in which social economy 
will have come into its own. 


Many Lessons Ahead. 


I hold that for efficiency in munici- 
pal governments it will not be many 
years until these will be able to teach 
many a private enterprise some very 
necessary lessons. 

In my home city the past administra- 
tions have not met with so much op- 
position as the present one, though the 
latter has succeeded in reducing the cost 
of asphalt paving from $2.35 to $1.55 per 
square yard for the same kind of pav- 
ing. And, with all waste eliminated, the 
price was brought down to $1.26 per 
square yard. 

All along the line the same earnest 
effort is made, and many good results 
have crowned our endeavors. 

Fortunately, the signs that cities are 
improving in the art of government are 
increasing. Before we can secure to the 
people their city, we must see that its gov- 
ernment belongs to it. 


Like Piece of Machinery. 


A city government may be likened to 
a piece of machinery. Though the word 
“machine,” applied to a government, 
excites an odium, a machine in itself is 
neither bad nor good, but the use to 
which it is put places it in its class. 

A government is an organization to 
facilitate the government of a people. 

Let this machine squander public 
moneys, let it lavish franchises, let it 
interpret laws to favor a clique, it then 
is bad. 

However, if the government carefully 
surveys the problems that a people 
are grappling with, if it will use its 
power and its resources to aid the peo- 
ple in meeting these problems, then 
there can be no question as to its mer- 
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its. And the stronger the organization 
of such a government, the better for the 
people. 


Must Specialize. 


Only too often office is held by am- 
bitious men to be a means by which 
to climb to higher position and power. 

In these days, when government has 
become a very intricate science, it is 
quite as necessary to specialize in this 
art as it is to specialize in all other arts 
and sciences. 

A man cannot be a good alderman, 
mayor, congressman, governor, senator, 
or president all in the short space of fif- 
teen to twenty years. 

The first task of any administration 
must be to place its government in a fit 
condition to measure up to the job which 
it is supposed to do. 

This task is not an easy one, with the 
many difficulties that the financing of 
a city’s work carries with it. Revenue, 
taxation, assessment, accounting,—each 
in and by itself are problems that put to 
test the ablest of men. 

Then it is necessary to organize each 
department to such a degree of effi- 
ciency that a community derives the 
greatest amount of service with the least 
expenditure of energy and money. No 
government can measure up to the prop- 
er standard unless this feature is care- 
fully watched. 

The best practice and equipment is 
none too good for a city. 


Municipal Machinery Complex. 


As the activities of a municipal gov- 
ernment are of the greatest possible va- 
riety, so its working apparatus must nat- 
urally be a very complex one. 

Therefore, it is a frequent phenomenon 
to see a municipal government tied down 
with legal requirements that in civic life 
could not endure a month. 

Many a man has begun his career in 
public life with high ideals, and after a 
heroic struggle quit disheartened. 

To go to a legislature to secure en- 
abling laws is in itself a huge work. 

When one considers the many activi- 
ties that a city must engage in it is sur- 
prising that not more mistakes are made. 
In addition to the many physical im- 
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provements that a city government must 
handle, there are added the more intri- 
cate problems resulting from the social 
need of a city population. 


Abje Men Needed. 


In all this work a city should be able 
to acquire the very best that education, 
experience, and practice develops. 

But there are not enough of these 
best men to go around. Especially so, 
if one takes into consideration that as 
fast as they are produced they are gath- 
ered into the folds of some corporation 
that specializes in one thing only. 

The best lawyers in a city will not 
be found in a city hall, because such a 
city has not the means to pay them what 
they can get elsewhere. 

The best engineers need not throw 
themselves upon the whimsical mercy of 
a fickle electorate. This applies to ae- 
countants, technical men, and experts of 
all kinds. Yet there is no need of de- 
spair on the part of friends of good gov- 
ernment. 

It is only natural that when we find 
ourselves surrounded and overcome by 
difficulties we should look for the easiest 
way out. 


Change Avails Nothing. 


When suffering from the effects of 
bad government, the first question raised 
is the merits of form. To change a form 
meets with far less opposition than a 
change in policy and spirit. Yet a 
change in form without a corresponding 
change in principle avails nothing. 

I hold that with all offices at the dis- 
posal of the people, filled by men who 
are bent upon progress, our present 
form of either national, state, or mu- 
nicipal governments could not stand in 
the way of advance. 

Therefore, I have not much time to 
fritter away over reform. The real evil 
is not so much in the form as in the 
spirit. 

The people of my home town have 
elected into power a set of men with 
new ideals and possessing a social con- 
science. 

To-day the cry for honesty in city 
government is not raised in our city. 





tlonesty is presupposed. It seems nat- 


ural. 

For example: Though honesty is a 
high moral attainment, yet it is fearfully 
weak without a material basis to sound- 
ly stand on. 

Again, with such a basis, honesty is 
but a very commonplace phenomenon. 
A man will naturally be honest to a 
business enterprise, if he is the owner 
of such a business. 

When he is after a franchise, nobody 
could bribe him to accept less than the 
franchise. 


Wants Whole System. 


Just so, if a man is after the posses- 
sion of a railroad for all the people, he 
cannot be induced to desist by a bribe 
of $100 or $1,000. He wants the whole 
system, not a part of it. 

Therefore when you place a man in 
office who is after a big thing you can- 
not tempt him with small things. 

The present administration of Mil- 
waukee is after the means of produc- 
tion and distribution as a means that 
the people use to procure a living. 

Since we are after big game it is 
necessary to prepare ourselves by se- 
curing the very best government that it 
is possible to get. And this we, again. 
can only achieve by getting the best ad- 
vice that money can buy. 

Realizing the wisdom of such a policy, 
the inaugural address of the mayor to 
the common council contained the fol- 
lowing admonition : 

“In your policy the promises contained 
in our platform should have a prominent 
part.” Then followed specific sugges- 
tions, vtz.: 

“Proper action looking toward the 
establishment of a bureau of municipal 
research should immediately be taken. 
An expert should be called in to advise 
with you on this subject. 

“The first object of this bureau should 
be to make a municipal survey, to fur- 
nish adequate and accurate knowledge of 
social, industrial, and economic condi- 
tions leading to specific and practical 
plans for city government.” 


Discover Losses. 


“A complete cost-keeping system for 
every municipal department should be es- 
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tablished, distinct from an accounting 
system. Such a system would enable 
anyone to discover leakages and losses, 
whenever such existed. 

“The survey should extend to other 
subjects, your action being directed to 
such as are of immediate importance and 
calling for first attention. 

“This will enable you, in a short time, 
to place the finances of our city on a 
sound and sane basis, fix a more equi- 
table basis of taxation, and arrive at 
basic cost units that will be of great 
service.” 

The common council took action and 
passed the following resolution less than 
two months after the inauguration: 


Resolved, That the committee on fi- 
nance of the common council be and 
is hereby directed to investigate the sys- 
tem of accounts of all departments of 
the city of Milwaukee, and the opera- 
tions and activities of all departments 
and powers granted to the city of Mil- 
waukee, which committee shall submit 
to the said common council for adoption 
a complete system of uniform accounts, 
vouchers, and other forms that may be 
necessary or convenient for carrying out 
such system and recommendations for 
rendering more efficient and economical 
the administration of the city. 

Resolved, further, That such system 
shall be centralized in the office of the 
city comptroller, and shall show in de- 
tail, according to appropriate standard 
units of product or service, the cost per 
unit, based on standardized equipment, 
stores, contracts, and specifications, and 
to arrange for the payment of their nec- 
essary expenses, whether incurred in 
Milwaukee or elsewhere. 

Resolved, further, That the sum ot 
$5,000 be and is hereby set aside from 
the contingent fund to carry out the in- 
tent and purpose of this resolution. 

Countersigned, June 14, 1910. 

C. P. Dietz, Comptroller. 


Preceding the passage of this resolu- 
tion, overtures had already been made 
for a man in whose charge to place this 
work, but it was some time later before 
we succeeded in securing the services of 
Professor John R. Commons, who is 
now the director of the Milwaukee 
bureau of economy and efficiency. 
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An efficiency survey is covered under 
five distinct headings : 

First. Operating processes or activi- 
ties primarily of mechanical or technical 
nature. This, again, is divided into three 
subclasses,—construction, maintenance, 
and operation. 

Second. Business transactions, or ac- 
tivities involving primarily the transac- 
tion of business. This was divided into 
three subheadings,—business procedure, 
financial procedure, and employment. 

Third. Accounting. 

Fourth. Organization under four 
headings,—general, plant, field, office. 

Fifth. Administration. 

Out of it all should follow efficiency 
units, i.e., material efficiency, personal ef- 
ficiency, and efficiency of processes. 


Staff Consists of Experts. 


The regular advisory staff of the bu- 
reau of economy and efficiency is so or- 
ganized as to include experts in engi- 
neering, accounting, law, business organ- 
ization, labor organization, and municipal 
administration. 

I think I can safely say that this ex- 
perience in city administration stands 
unique in the history of American city 
governments. 

While it is true that there are other 
cities that have efficiency bureaus and 
surveys, yet in all these instances such 
bureaus are conducted by private en- 
terprise; and many of these institutions 
find it difficult to have their suggestions 
considered or adopted. 

It must be clear to any fair-minded 
person that under such conditions the 
best results cannot be obtained. In this 
day no city government should be with- 
out such a bureau. We are getting splen- 
did results. 

From the first bulletin of the Milwau- 
kee bureau of economy and efficiency, it 
will be seen that the bureau considers its 
duties to be twofold,—one, the social sur- 
vey; and the other, the efficiency survey. 


Seek City Needs. 


The former attempts to discover the 
needs of our city and its people, and 
measure the efficiency or discover the in- 
efficiency of city government. 

The latter makes a thorough study of 
the work performed by each department 
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for the city, and is to be followed by a 
reorganization of procedure along lines 
of the greatest economy and efficiency. 

Of the social survey the report says: 
“The social survey is not an exhaustive 
investigation, intended to expose condi- 
tions or to furnish material for social 
philosophy, but a means of measuring 
the efficiency or discovering the ineffici- 
ency of city government. 

“It is based on the principle that the 
municipal government is a social corpo- 
ration conducted for the health, welfare, 
and prosperity of its inhabitants. 

“Consequently, the measure of its ef- 
ficiency is the extent to which it makes 
its resources go in promoting health, wel- 
fare, and prosperity. These are its divi- 
dends.” 


Will Come to Its Own. 


With a government organized to be 
used to its fullest capacity at the disposal 
of a people with high aims, there is no 
doubt in my mind that mankind will yet 
come to its own. .. . 

Upon the memory of the days of my 
childhood, I draw for a picture. A 
prophet was taken by the hand and car- 
ried out and set down in the midst of a 
valley covered with dry bones. 

The prophet passed through them. He 
observed that there were many of them 
strewn in the valley and that there was 
no life in them. A voice asked: “Can 
these bones live?” 

The reply he gave was, “O, Lord God, 
Thou knowest.” Again the voice spoke, 
commanding, “Prophesy,” and_ the 
prophet spoke; there was a noise and 
shaking, and the bones came together, 
and sinews and flesh came upon them, 
and skin covered them, and there was 
a wind, and a breath came over them, 
and they lived. 

When confronted with actual condi- 
tions you may find yourself in a posi- 
tion similar to that in which the prophet 
Ezekiel found himself. But you must 
raise your voice, and you must prophesy 
and you must teach and you must com- 
mand, and soon there will be a noise, 
and a shaking, and men wiil come to- 
gether, and new ideals will form and 
new ideals will take possession of the 
masses, and once more they will begin 
to live. 
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E have noted a wide- 
spread unrest in Ameri- 
can cities. Everyone 
deplores a want of busi- 
ness methods. There 
is no confidence that 
the taxation is compen- 
sated by a judicious, 
economical outlay in the public interest. 

So we have an attempt to break away 
from old forms of municipal govern- 
ment, in the name of a greater democra- 
cy and a higher efficiency. The one leads 
to the recall, the initiative, and the ref- 
erendum, the other to the so-called “com- 
mission form of government.” 

Neither of these expedients has been 
sufficiently tried to justify the belief that 
they will be sufficient of themselves. 
Hardly more than a third of the regis- 
tration is represented at the polls, even 
when vital amendments to the Constitu- 
tion of the state are to be passed upon. 
The city of Oakland, in California, the 
largest to adopt anything like the com- 
mission form, has been operating under 
the system but a few months, so it seems, 
at least, premature to expect all desired 
benefits to flow from these devices alone. 

Sound business principles similar to 
those of the great industrial and mercan- 
tile establishments of the day, coupled 
with the education of the people, are in- 
dispensable to a measure of efficiency 
and of progress in municipal affairs in 
keeping with the general spirit of the 
times. 


We are accustomed to point with much 
pride to the wonderful strides our cities 
have made in population and in many 
material departments. And if by chance 
a visitor from the old world ventures to 
suggest that some matters municipal are 
still rather crude with us, we take refuge 
in the countersuggestion that we are 
young yet, and that Europe has many 
centuries the start of us. 


Europe Ahead of Us. 


But the continental cities of Europe 
have grown as fast as ours, and many 
of those cities are vastly ahead of us in 
the solving of material and other munic- 
ipal problems which they have taken up 
as lately as we have. Taking the Ger- 
man cities for example, Berlin is com- 
parable with New York, Philadelphia, 
and Chicago; Hamburg, with Boston and 
Baltimore; Leipsic, with St. Louis and 
San Francisco. At the same time, they 
have met the requirements and afforded 
many of those modern benefits on which 
we pride ourselves, far more economical- 
ly and more perfectly than have we. It 
behooves us to study their methods in 
order that the underlying principles may 
be adapted to American genius and 
American conditions of life. 

We should be the leaders and teachers 
of the people. We must no longer shut 
our eyes to the hideousness of much of 
our architecture; to our haphazard care 
of streets; to the absence of parks and 
playgrounds; to the want of shade trees 
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along our thoroughfares ; to the unsight- 
ly and dangerous array of poles and the 
shutting out of the sky by networks of 
wires ; while, at the same time, we must 
also strive for more perfect and sanitary 
conditions ; for better transportation; for 
purer and more abundant water; for gas 
and electricity for domestic and indus- 
trial uses; for more and better schools; 
for the development of business interests. 

As we all know, Paris is beautiful. No 
question of cost long stands in the way 
of a systematic beautifying or of a need- 
ed sanitary reform. Devotion to art for 
its own sake leads to the demolition of 
whole squares of unsightly buildings; to 
the straightening of crooked streets or 
the adoption of curves of beauty ; to lay- 
ing out of broad boulevards; to lining 
thoroughfares with shade trees till they 
are themselves recreation grounds; to 
forming of grass plots and flower beds 
and public squares; to erection of noble 
public buildings and monuments; to reg- 
ulation of private architecture; and, es- 
pecially, to scrupulous cleanliness of the 
streets. These things they have done, 


primarily, for the benefit of Parisians 
themselves, and they have their rise 


largely in our own times, and result from 
the application of the most recent discov- 
eries in science and in the mechanic arts. 

What is true of Paris,—the typical 
city—is also true of many of the conti- 
nental cities. Says Albert Shaw in his 
“Municipal Government of European 
Cities:’ “They stagger under such 
heavy burdens of taxation and compul- 
sory service to maintain the military arm 
of the general government, that the tax 
increment which can be spared for mu- 
nicipal purposes comes with pain, and is 
small compared with the revenues we 
can raise for outlay in America, where 
taxes for national and state purposes are 
comparatively light, and yet, in the face 
of the disadvantages far greater than any 
that we can present as excuses, the Ger- 
man cities have grappled with the new 
municipal problems of the last quarter 
of a century, and have solved them far 
more promptly and completely than the 
American cities have done.” 

“German municipal financiering is a 
high art,—it unites thrift and minute 
economy with broad liberality,—and the 
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people are ready to bear burdens of tax- 
ation for the boon of an exemption from 
febrile diseases and a reduction by one 
half of infant mortality.” 


Foresight Needed. 


To a large degree we work in this 
country in virgin territory. In the Eu- 
ropean cities it is often necessary to 
destroy vast accumulations in order to 
prepare the way for the new construc- 
tion. With us all is new and what is 
called for is mainly foresight. We may 
build, at far less relative cost, but even 
that charge will often seem excessive to 
our people, unaccustomed as they are to 
large contributions for public uses. But 
there are great public works which we 
must attempt in the interest of the peo- 
ple, and we must have their fullest in- 
terest with us if we would succeed. De- 
velopment and progress along modern 
lines require large expenditures, and the 
people must be brought to an under- 
standing of the necessity and to a will- 
ingness to pay for them. To this end 
they must have confidence in the plans 
and in the execution of them. To secure 
and to maintain that confidence you must 
have efficiency in government. 

Now the study of municipal efficiency 
brings us irresistibly to a contemplation 
of the work of the German cities. If 
those cities stand for anything, it is this. 
—efficiency in municipal administration. 

So, then, let us seek out the element 
which most contributes to efficiency. Is 
it, as some have suggested, one of na- 
tional temperament alone? Or is it based 
in some generic principle which we may 
adopt and apply, with suitable modifica- 
tions, to our own necessities ? 

The German systems are not uniform, 
but analysis shows that they all possess 
certain characteristics readily recognized. 

First, ali German municipal govern- 
ments are empowered to do whatever 
they may deem necessary or advisable in 
the interests of the city; provided, al- 
ways, that it is not contrary to any law 
of the land. This general grant of pow- 
ers to the cities is one of their most sa- 
lient characteristics. Whereas, in the 
United States, a city may only do what 
it is expressly empowered to do by law 
or by statute; in Germany, cities may do 
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anything which they are not expressly 
prohibited from doing, as by veto or by 
some law of the higher powers. This is 
thus stated by Albert Shaw: “The func- 
tions of the German municipal govern- 
ment cover an immense range of human 
and social interests. They embrace not 
only education, but provision for amuse- 
ments, including theaters, and other spec- 
tacles and shows, a training for liveli- 
hood, care for the health of families, for 
the moral interests, and the promotion of 
individual thrift, protection from misfor- 
tune, provision for employment,” and a 
regard for almost any and every con- 
cern of human existence as it may arise. 

Second, there is the Emperor, present 
by his representative at all times, and 
there is a municipal council composed of 
a large number of citizens elected by the 
people, who are classified into three great 
divisions, based on taxation, which coun- 
cil chooses the members of the adminis- 
trative body, which latter body is, third, 
the executive arm of the government. 

Now all these components are so in- 
terrelated that the national purposes and 
policy of the Empire, the wishes of the 
wealthy classes, and the feelings of the 
common people, culminate in local action 
with rare precision and immense power, 
as well in matters of detail as in matters 
of magnitude. 

An American visiting a German city 
is at once impressed by the many things 
that are forbidden, and by the minute in- 
quiry into the domestic affairs of the peo- 
ple. He resents what seems to him like 
spying and restraint. The American 
wishes to encounter his government only 
when he has a favor to ask, but the Ger- 
man has his government always with 
him. It is ever on the alert to protect 
him against the encroachments of his fel- 
lows; against their carelessness or their 
wilfulness ; but also to protect him, if it 
be possible, against the consequences of 
his own indifference, carelessness, or ig- 
norance. The government knows how 
to perform all these varied functions, be- 
cause of a combination that affords an in- 
timate knowledge of the needs of and 
the wishes of the people,—expert offi- 
cials trained to a practical way of meet- 
ing and solving them, and an executive 
department, prompt, respected, and pow- 
erful. 
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Composition of the Magistracy. 


Now one of the most obvious charac- 
teristics is the composition of the admin- 
istrative body called “the magistracy,” 
at the head of which is the burgomaster, 
and the relation of this administrative 
body to the municipal council. It is prac- 
tically a commission form of government 
somewhat similar to that proposed for 
American cities. It is a body of immense 
authority and dignity, compact and al- 
ways ready for action. It is composed 
of paid and unpaid members, the former, 
experts in their several lines, never chos- 
en save for their technical skill or their 
previous experience; and the latter, at 
least required to be men of general ca- 
pacity and usually of considerable 
experience in public affairs. Of this 
body Albert Shaw speaks as follows: 
“The burgomaster and the magistrates 
are the most highly trained experts that 
a German city can secure. The burgo- 
master is an expert in the general art 
of municipal administration. Associated 
with him in the magisterial council are 
experts in law, experts in finance, ex- 
perts in education to administer the 
schools, experts in sanitary science, ex- 
perts in public charity, experts in fores- 
try and park management, experts in the 
technical and business management of 
water and gas supplies, and so on.” 


Term of Office. 


The term of office is from six to twelve 
years, with privilege of retirement on 
half pay after twelve years of service 
or of re-election. (It is stated that three 
members of the Berlin magistracy have 
served nearly forty years in that capa- 
city. ) 

The members of the magistracy are 
chosen by the municipal council and, in 
case of the paid members, are often ad- 
vertised for, and taken from other cities 
where thev have had experience in mu- 
nicipal affairs. The council also elects 
the burgomaster, but the choice must be 
ratified by the national representatives. 
He corresponds to the mayor of Ameri- 
can cities, but is without many of the 
powers usually conferred upon the Amer- 
ican mayor. He is the chairman of the 
magistracy, and in that sense is the head 
of the government, but in other respects 
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is the equal of the other magistrates. 
Meetings of the magistrates are held in 
private, and while the results of their 
deliberations are fully disclosed, their 
discussions are not made public. They 
report to the municipal council. The mag- 
istracy appoints all subordinates on a 
basis of fitness, and for life. In it both 
the honorary and the compensatory prin- 
ciples are combined with the long tenure 
of office. It becomes amenable to the 
people through the municipal council, 
and is also subject to the control of the 
national authorities in certain ways. 
Nevertheless, the magistracy is the domi- 
nating body by reason of the fact that its 
term of office is long, while the council 
changes frequently in membership; and 
also, because it prepares the business to 
be transacted by the council. It is gen- 
erally recognized as the superior body 
notwithstanding the anomaly that its 
membership is derived from choice by 
the other body, the council. It has some- 
times been compared to the Senate, or 
to a board of aldermen in this country, 
and to the House of Lords in England; 
but, while in those two countries the so- 
called higher body is really becoming in- 


ferior in legislation, in Germany the ap- 
pointed body continues to take prece- 
dence over the one to which it owes its 
origin in membership. Still, it must not 
be supposed that the council is without 
influence on the magistracy, or that the 
people are not felt in its deliberations 


and in its acts. But at best, the people 
have only an indirect voice in the choice 
of those who are to administer the law. 

Now this analysis shows that the Ger- 
man system is not a government by ex- 
perts, nor a government of experts. Ex- 
perts indeed are made use of in excel- 
lent fashion, but every component of so- 
ciety is active in control of the experts. 
Were this not so the “officialism” so 
much complained of by strangers visiting 
Germany would be far more offensive 
and even intolerable to the German citi- 
zens themselves, notwithstanding their 
ready submission to official authority. In 
all lands experts are often specialists who 
are easily carried away by professional 
zeal and betrayed into want of perspec- 
tive, into loss of sense of proportion, and 
who, in ardent pursuit of the things dear 
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to their own hearts and of which they are 
technical masters, allow other interests 
to suffer. The balance is maintained in 
the German system by the association 
with the experts of men nonprofessional, 
by the influence of the council, by the 
conjoining of citizens in various sub- 
sidiary commissions of which the mag- 
istrates are the ex-officio heads, and 
by the relation to the national representa- 
tives. 


Election of Experts Impracticable. 


In America several conditions seem to 
preclude anything like a government in 
which experts are to play the principal 
part. The German system is often re- 
ferred to as ideal. But, as we have seen, 
these experts who play so large a part in 
the administration of law in Germany are 
not elected by the people whom they so 
largely govern. The American tendency, 
however, is more and more to the direct 
election by the people of those who shall 
have administrative functions to per- 
form. In Germany, those who are elect- 
ed are not the administrators, although 
they appoint them. The method of the 
election of the municipal council is based 
on a property qualification, which confers 
suffrage upon corporations as well as 
upon natural persons in proportion to 
taxes paid, and it is utterly abhorrent 
to Americans. Unquestionably, it would 
be better for our own people to elect to 
office men who have had experience, and 
to employ technical skill of the highest 
order in administration as well as in 
council. Not that it would be well to 
give free rein to the specialist, for then 
a single department might absorb the 
entire revenue of a municipality. But 
there is little danger of such a calamity. 
But we cannot yet depend upon the choice 
of experts by the electorate of our Amer- 
ican cities. Personal popularity is still 
the principal factor to be reckoned with. 
Surely, the people should be educated to 
see the advantages to themselves of hav- 
ing men of experience and training at the 
head of their municipal governments. 
But this choice by the people we may not 
look for with any certainty unless none 
but trained candidates become eligible. 
As we well know, matters of reason, of 
judgment, of principle, rarely call out 
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more than a minority of the electorate, 
and it is in fact a warm contest that se- 
cures a total of more than 60 per cent of 
registration. Then again, the desirable 
specialist and expert would seldom be a 
good canvasser. He would seldom be 
willing to submit to the hazard and the 
labor of a strenuous campaign for an of- 
fice whose maximum term is short, and 
whose term might be still further short- 
ened by the recall. 

A lengthy tenure of office is also un- 
popular in America. Rotation in office is 
almost a fixed principle with our people. 

How, then, shall the situation be met? 

As to subordinates, we need have no 
fear, for a suitable system of rewards and 
demerits will soon take care of all dif- 
ficulties from that quarter. The heads of 
departments can be kept alert and active 
by other means. 

The experience we have already had 
with the commission form of govern- 
ment develops a necessity to apply some- 
thing answering to the work of the mu- 
nicipal council. Direct legislation by the 
electorate, except in the most important 
matters, is too cumbersome and too ex- 
pensive. Frequent elections are wasteful, 
besides being irksome to the great mass 
of voters. The expense might be re- 


duced by making service at the polls’ 


compulsory and gratuitous, if such a 
measure would be tolerated. Confidence 
in the integrity of public officials and in 
the economy and the efficiency of admin- 
istrations would diminish greatly the de- 
sirability to resort to the initiative, the 
referendum, or the recall, and they 
would be left as rare expedients of ex- 
traordinary occasion. 

A multitude of questions or proposals, 
of protests, and of other demands for 
public hearings, continually arise in the 
administration of the affairs of a city of 
size. They consume a vast amount of 
the time and energy of the government. 
Unless some relief from them is to be 
found, practically the entire time of the 
commissioners should be given to the 
transaction of the public business. Yet 
few of our cities would be willing to pay 
salaries commensurate with such serv- 
ice by trained experts. It often becomes 
necessary to defer hearings, to have as 
much as possible put in writing that it 
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may be considered by the commissioners 
in private. Many subjects might profit- 
ably be referred to chambers of com- 
merce, bankers’ institutes, improvement 
clubs, to taxpayers’ associations, for ad- 
vice, for commendation, or for condem- 
nation. The review of the acts of the 
administration by such bodies might oft- 
en help to secure public support for the 
government. That government is strong 
which has the people with it, and if pop- 
ular approval can be secured without too 
much machinery, the better for all con- 
cerned. 


Citizens’ Council Recommended. 


The spirit of the German system may 
be incorporated with the hoped-for ef- 
ficiency of the commission form, to which 
our cities are now committed; and the 
true value of the initiative, the referen- 
dum, and the recail secured. Let us have 
an official council drawn from the volun- 
tary bodies, such as have been named, 
with others, and with the addition of a 
constituency from among the citizens at 
large. In the smaller cities it might be 
composed wholly from the general body 
of citizens. Let it be, however, a thor- 
oughly representative body. Such a cit- 
izens’ council would have no administra- 
tive or appointive powers, so that the 
question of patronage would never en- 
ter. It would have full inquisitorial 
powers. To it the elective council of 
commissioners would report. By it 
broad questions of policy would be dis- 
cussed, and it would make recommenda- 
tions to the executive body and pass 
judgment upon the acts of that body. It 
would be of considerable size, and serv- 
ice upon it would be compulsory and 
purely honorary. From it should be 
drawn the candidates for election by the 
people to the administrative council or 
commission. In the larger cities one 
half of the members might be delegated 
by the various voluntary bodies, and the 
remaining half conscripted by the su- 
perior court, as is done in the selection 
of grand jurymen, or by the commission- 
ers drawn by lot. The term of service 
would be not less than a year, a third 
to go out of office at a time. Meetings 
would be held not less than once a month 
or as often as desirable. Attendance at 
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meetings would be compulsory except 
for good reason. From among its mem- 
bers might be chosen the constituency of 
various subsidiary commissions, such as 
those of parks, of libraries, of streets, of 
schools, of police, and sanitary matters 
and various others. Thus, in addition 
to its other uses, a large body of citizens 
might be actively interested in public af- 
fairs in a definite, because in an official, 
manner. 

A body like this, nonpartisan and ful- 
ly representative of the varied interests 
of the people, would serve as a most sen- 
sitive medium to test public feeling and 
public opinion. The members would 
carry the discussion of every question in- 
to the very homes of the people. Their 
commendation would strengthen the ad- 
ministration and leave it free to begin 
important works for the public good, in 
certainty of appreciation and with the 
reasonable hope that it would be left to 
complete what it might begin. 

It would be safe, under such condi- 
tions, greatly to enlarge the discretion 
of our city governments. A _ charter 
might be made a true constitution for the 
city government,—a statement of broad 
principles and a grant of a wide discre- 
tion somewhat approaching the German 
fundamental scope. 

Choice by the people for the elective 
offices of none but those who have 
served their year in the citizens’ council 
would provide a degree of expert com- 
position for the administrative body. 
The executive commission would carry 
the principle still further by the appoint- 
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ment of none but experts to important 
positions, and by making fitness a test 
for appointment or for promotion in all 
cases. 

Except within some such limits as 
have here been set forth, it seems im- 
possible to expect that the German ex- 
pert system can soon become acceptable 
to the electorate of this country. And 
yet the limits suggested are sufficiently 
broad to secure the best of the German 
spirit, without that inflexibility of of- 
ficialism and bureaucracy which, in the 
end, would lead to certain overthrow. 

In conclusion, I would say that the 
governments of our American cities have 
much to do to raise the standard of civil 
life in affairs material, social, and moral. 
We have made but a beginning. It is 
our duty to educate the people to their 
privilege and their opportunity. We 
must take the lead, and to do this, must 
develop our own foresight. We need to 
make our administration efficient, eco- 
nomical, and at the same time, broad. We 
must demand much of the people, and 
they have the right to demand much of 
us 


"What we need above all is to turn 


on the light. Let us stand in the light. 
Let us know the purposes of the peo- 
ple, and let us acquaint them with what 
we are doing and with all that we would 
do. Publicity is absolutely demanded, 
for publicity is at once the deadly foe of 
error and wrongdoing an dthe most po- 
tent support of right intent and welldo- 
ing.—Reprinted from The California 
Outlook by permission. 














Legal Aspects of the Plan of 
Chicago 


BY WALTER D. MOODY 


MERICAN cities to- 
day stand at the thresh- 
old of the science of 
city building, awaiting 
a citizenship to seize 
upon opportunity that 
will give the nation the 
mastery of the world’s 
commerce, art, and science. The time 
for molding the destinies of American 
cities has arrived. All the elements of 
nature and all the agencies of civiliza- 
tion are vying with each other in sug- 
gesting progress in citizen making and 
city building. Because it affects millions 
now unborn, the greatest issue confront- 
ing any large and growing community 
to-day is a scientific plan to direct the 
growth of the city in an orderly way. 
Such is the plan of Chicago, now being 
promoted and developed by the Chicago 
Plan Commission, backed by a harmoni- 
ous city administration. As in nearly 
all American cities, Chicago is hampered 
in carrying out its plan by legal limita- 
tions. American municipal corporations 
should enjoy the legal latitude of the 
city of London in the matter of excess 
condemnation power, a good example 
of which is afforded in that city in the 
improvement of King’s Highway. This 
thoroughfare is located in the heart of 
the city; the gross cost for its improve- 
ment for a distance of less than a mile 
was $24,000,000; the net cost less than 
$4,000,000, the great saving involved be- 
ing due to the city’s power to condemn 
property in excess of the needs for the 
improvement, and to resell abutting 
property at appreciated values after the 
improvement is made. The city of Chi- 





cago is engaged at present on two street 
widening cases where, if it had excess 
condemnation power, 


these improve- 


Managing Director, Chicago Plan Commission 
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ments could be made without costing the 
city a single cent. 

The constitutional excess condemna- 
tion amendment of the state of New 
York, voted upon by the people at the 
November election, exactly provides the 
precedent for the enactment of necessary 
legislation for every other state in the 
Union. Again, the city of Chicago is 
hampered in broadly making public im- 
provements by the city’s bonding power, 
which is limited to 5 per cent of its as- 
sessed valuation. The legislature could 
authorize a higher annual tax, but could 
not, under the Constitution, increase the 
limit of indebtedness, unless by means of 
some change in the method of assessing 
property on which the limitation was to 
be computed. The remedy for this must 
be found in a new city charter which 
will provide for increasing the bond is- 
suing power of the city by changing the 
basis of computation of the limit of in- 
debtedness. 

The theory has been advanced that an 
entirely new taxing body could, with the 
consent of the voters, be created by the 
legislature, having jurisdiction over all 
or part of Cook county. That body, if 
properly constituted, could be invested 
with power to levy such taxes as might 
be deemed advisable, and with power to 
issue bonds up to the constitutional limit 
of 5 per cent of the assessed valuation. 
It is also to be borne in mind that by 
some slight changes in the method of 
fixing the assessed valuation of property, 
which is now arbitrarily defined as one 
fifth of the full valuation, the legisla- 
ture could largely increase the borrow- 
ing power of all the taxing bodies. 

Large improvements need not only ex- 
tensive borrowing powers, but the dis- 
tribution of the burden over a long se- 
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ries of years. While twenty years has 
been heretofore deemed the limit of time 
which ought to be allowed for paying 
any debt incurred by the issue of bonds, 
it may be thought that the radical 
changes contemplated by the plan of Chi- 
cago are of such unusual magnitude and 
of such permanent character that justice 
might demand distribution of the burden 
over more than one generation. Upon 
that view, bonds running for a longer 
period might be thought reasonable. The 
present constitutional limit of twenty 
years, however, is absolute, and an 
amendment to the Constitution would be 
required to enable any municipality to 
issue bonds for a longer term. 

In the opinion of the best legal minds, 
to give the city a free hand in controlling 
the environs of a public place, the au- 
thorities should be invested with power 
to acquire the actual title, and then to 
dispose of it subject to such restrictions 
as might be deemed expedient. This 
course offers the double advantage of 
giving the public agency absolute con- 
trol of the future use and improvement 
of the surrounding property, and of en- 
abling it, if the price of acquisition is 
not too great, to recoup in some measure 
the cost of the improvement by selling 
the residual title. Neither the state, 
through its legislative department, nor 
any subordinate agency of the state, can 
take a man’s property against his will, 
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under the power of eminent domain, 
merely for the purpose of giving it or 
selling it to another man. Such taking 
would not be for public use and would 
violate the state and Federal Constitu- 
tions. It by no means follows, however, 
that a state agency, exercising the power 
of eminent domain, is always forbidden 
to derive profit from the sale of prop- 
erty not found to be actually needed. 

While there is a dearth of modern au- 
thority on this subject, it is believed that 
the courts would sustain the position of 
an owner who refused to surrender his 
property in order merely to diminish the 
cost of a public improvement. Such 
enactments, however, though void as to 
an unwilling property owner, are valid 
in so far as they confer authority on the 
city to take and pay for the whole parcel 
with the owner’s consent, and to spend 
the people’s money for that purpose. 
There is probably no constitutional ob- 
stacle to legislation investing a city, park 
board, county, or other appropriate agen- 
cy with power to condemn as part of or 
supplementary to a public improvement 
such contiguous area as the reasonable 
needs of the improvement itself might 
require to be subjected to proper restric- 
tions ; nor could such a law be condemned 
by reason of its also authorizing the sale 
of the land subject to such conditions 
or restrictions as the public authorities 
saw fit to impose upon it. 


City planning is by no means a small undertaking. It 
is the crystalized product of years of effort in countless 


lines of improvement work. 


Its most ardent exponents 


admit that thus far the subject is still in its infancy, and 


that many problems remain to be solved. But compre- 
hensive city planning has been sufficiently tested to prove 
its real value, and to point out the way for the only perfect 
and complete development of ideal communities. 





—Richard B. Watrous. 





















F-ditorial Comment 


“Municipal government is the problem of the age. It touches us in our daily lives 
a dozen or a score of times while the State or National government 
touches us once.”—C, F. Taylor. 
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The Milwaukee Experiment. 


F OR the past year and a half public 

attention has been largely centered 
upon Milwaukee, where municipal prob- 
lems are being dealt with in a unique 
way, and efforts are being made to 
place municipal administration upon a 
scientific basis. 


Economy and Efficiency. 


Milwaukee has an official bureau of 
economy and efficiency, created a year 
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ago and put under the direction of Pro- 
fessors Commons and Rastall of the 
University of Wisconsin, which is said 
to have saved the city already a quar- 
ter of a million dollars on paving con- 
tracts, and many thousands of dollars 
on garbage disposal, to have effected 
economies in many other matters, and 
to have laid the foundations for ef- 
ficient city business procedure in the 
future. This is an excellent example of 
what may be done by such a body. 

Official bureaus of this sort were es- 
tablished in 1910 in Atlanta, Baltimore, 
Boston, Milwaukee and St. Paul. Pri- 
vately maintained bureaus exist in sev- 
eral cities, the first having been estab- 
lished in New York in 1906. Some cit- 
ies, like Chicago, have both kinds. All 
these bureaus have demonstrated their 
usefulness and have shown that there 
is a large field for permanent work. 

Every city in the country, it may be 
presumed, will have such a bureau, of- 
ficial or unofficial, in a few years, for 
the American taxpayer is coming to 
demand more business and less politics 
in the handling of municipal affairs. 

“When you throw a lot of potato 
peelings, meat bones, egg shells, and 
other scraps into the garbage can in Mil- 
waukee,” says La Follette’s Weekly, 
“that is not the last of it for you. A 
few months later you may stand in a 
building the foundation of which is com- 
posed in part of the stuff you threw in 
the garbage can. 

“No mystery at all in this. The gar- 
bage wagon comes along at midnight 
and hauls your refuse to the incinera- 
tor,—a row of big furnaces in a build- 
ing on the lake shore. When these hot 
furnaces are done with your potato 
peelings, etc., mixed with ashes and 
rubbish, it has been changed into 
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“clinker.” Put this clinker through a 
crusher and you have a material which 
is better adapted for foundation con- 
crete than crushed rock.” 

Two big things are under way and 
partially accomplished by the Milwaukee 
bureau, writes Mr. Carl Sandburg. 
They are devising a cost system. 
This will tell just what is cost and 
what is not cost in the city departments. 
It will show where the possible leaks 
are, and will point the way toward im- 
proved service. A graft government 
in connection with this kind of'a cost 
system is impossible. 


Social Survey. 


For another thing, this bureau is mak- 
ing a social survey. Facts are being 
collected and classified with recommend- 
ations for action, relating to workmen’s 
accidents, free legal aid, free employ- 
ment offices, women’s wages, housing 
conditions, recreations and amusements, 
health and sanitation, milk supply, and 
other subjects. 

In co-operation with the city admin- 
istration and civic organizations, com- 
missions have been appointed on tuber- 
culosis, child welfare, and milk sup- 
ply. The groundwork is now being 
done on a program for fighting back the 
ravages of consumption. Already more 
hospital and sanitarium facilities have 
been placed at the disposal of advanced 
cases of white plague sufferers. 

The child welfare commission has 
taken one district, and is there going to 
prove that, by the education of mothers 
in the care of babies and by proper 
medical supervision, with the aid of visit- 
ing nurses, the high death rate among 
babies can be cut down. 


University Extension. 


On the second floor of the city hall 
is a door with a sign reading, “Mu- 
nicipal Bureau—University of Wiscon- 
sin—Extension Division.” This room, 
rent free, was offered to the university. 
So, now the workingman who wants his 
boy to have a technical education—or 
any other valuable course of home study 
—can send his boy to this bureau, and 
he will get the equivalent of a university 
course with most of the advantages he 
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would have in Madison, while at the 
same time he has the advantage of living 
at home. 


Free Lectures. 


The common council chamber, be- 
ing seldom used evenings, was tendered 
for a lecture institute under state univer- 
sity auspices. Mayor Brand Whitlock, 
Francis McLean, Lawrence  Vellier, 
Dudley Foulke, and a number of famous 
writers, speakers, and scholars gave edu- 
cational talks. This free lecture course 
was attended by hundreds of earnest 
students who eagerly availed themselves 
of the opportunity to advance their edu- 
cation. Afternoon and evening classes 


in municipal and sociological subjects 
Registration was 


were also carried on. 
free. 


Million Dollar Park. 


A million dollars is proposed to be 
spent for beautiful wooded tracts of 
land along the upper Milwaukee river 
as a big park. With more park area 
always goes better health in a city. In- 
stead of having this river valley follow 
the development of the Menomonee 
river valley in Milwaukee, and become 
an ugly, ill-smelling, smoky, dusty, 
sweating ground for human beings, it is 
proposed that this one most beautiful 
spot in the city shall be devoted to the 
health, pleasure, and life of the public. 


Municipal Mausoleum. 


The Milwaukee administration, ac- 
cording to the New York Sun, is turn- 
ing its attention to a project for a vacu- 
um burial crypt with a capacity of 1,000 
corpses. The plan is to substitute those 
mausoleums for cemeteries, and thus save 
the land used for the interment of the 
dead. 

A company in which members of the 
administration are interested, and which 
may be taken over by the city if a bill 
now in the legislature to authorize the 
municipality to conduct co-operative cem- 
eteries passes, has been formed, and plans 
have been drawn for the erection of 
the first of these vacuum crypts. 

The individual compartments will be 
separated by 44 inch walls of concrete 
and steel, and the foundations beneath 
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the crypts will be 8 feet thick. The in- 
terior compartments are thus made sub- 
stantial, and they are separate from the 
building, insuring their permanency even 
though repairs to the building become 
necessary. 

The impossibility of removing a body 
by stealth from the mausoleum, which is 
to be kept open at all times, is obvious, 
for the sealed covers of the vaults could 
only be removed by immense force, be- 
cause of the great air pressure. The 
bodies are to be placed in these crypts, 
the entrance sealed, and the air exhaust- 
ed, thus preserving the body, it is said, 
so there is no deterioration whatever. 

“It practicaly mummifies the body,” 
explained one of the promoters. 

It is proposed to put depositories for 
ashes in the building, and the charter of 
the company allows it to construct a 
crematory. 


Law Department. 


The Law Department of the city of 
Milwaukee is in charge of City Attorney 
Daniel W. Hoan. During the past sev- 
enteen months this efficient officer and 
his staff have compelled the street rail- 
way company for the first time to 
sprinkle the streets between their tracks 
in accordance with the municipal ordi- 
nance. He has also compelled that cor- 
poration to pay yearly license fees 
amounting to over $8,000 a year, and 
to pay for pavement between tracks in 
accordance with franchise provisions. 

The city attorney has actively prose- 
cuted cases brought by other depart- 
ments, involving housing, health, sanita- 
tion, weights and measures, smoke nui- 
sance, selling of liquor to minors, loan 
sharks, and illegal employment offices. 

He has prepared more than forty 
home-rule bills giving the city wider pow- 
ers, for submission to the legislature. 

He has succeeded in procuring the dis- 
solution of a temporary injunction re- 
straining the city from employing tax 
ferrets. 

He has successfully defended before 
the supreme court the ordinance requir- 
ing a tuberculin test of all milk. 

He has reduced from $42,000 to $9,000 
the average yearly amount of settle- 
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ments in suits brought against the city 
for damages. 

In brief, City Attorney Hoan and his 
assistants have demonstrated the propo- 
sition that no city government can make 
any real headway for the benefit of the 
people of the city unless its Law Depart- 
ment contains active loyal and efficient 
lawyers to back the city’s fights in the 
courts. 


Manicipal Laboratories for the 
Study of the Abnormal Classes 


Dr. Arthur MacDonald, of Washington, 
has suggested the establishment of labor- 
atories under city, Federal, and state con- 
trol, and also under private endowment 
for the study of the criminal pauper, de- 
fective and other abnormal classes, with 
a view to lessening these social evils by 
investigation of their causes. 

Since the care, support, and direction 
of inmates of institutions for the abnor- 
mal and weakling classes are under city, 
state, and Federal control, it is urged 
that the scientific and sociologic study of 
these inmates falls under the same con- 
trol. 

The great progress already made by 
governmental scientific investigation of 
physical disease suggests governmental 
application of similar methods in the 
study of moral and social disease, the ne- 
cessity of preventing or lessening which 
is much more urgent. 

One reason why so many professional 
organizations dealing first hand with 
some phase of this work support this 
suggestion is that they think it is time 
that governments begin a serious study 
of those social evils which are their great- 
est enemies. Many worthy efforts are 
being made to lessen social evils, but they 
are mostly palliative, and do not go to 
the root of the matter. 

One feature of this work, of interest 
to all lovers of truth, is the application of 
the results and methods of anthropology, 
psychology, medicine, sociology, and oth- 
er sciences to the abnormal and weakling 
classes, thus constituting a new synthetic 
study which may bring out truths that 
apply as well to normal man as to abnor- 
mal man; for in the case of penal insti- 
tutions most of the inmates are normal, 
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their crime being due to unfortunate sur- 
roundings, and not to their inward na- 
tures. Even, really abnormal persons, 
that is, those positively abnormal in at 
least a few respects, are nevertheless 
normal in most things, so that whatever 
be found true of them is to a large ex- 
tent true of all persons. Though such 
results be incidental, they may be none 
the less important. 

The greatest of all studies is that of 
man himself as he is to-day. A scientific 
investigation of man must be based pri- 
marily upon the individual, who is the 
unit of the social organism. 

The study of man, to be of most utility, 
must be directed, first, to the causes of 
crime, pauperism, alcoholism, degener- 
acy, and other forms of abnormality. As 
in machinery we must first repair the 
wheels out of gear, so in society we must 
first study the criminal, crank, insane, 
inebriate, or pauper, who can seriously 
injure both individual and community. 

If we are ever to have sufficient definite 
knowledge of living human beings that 
may become a science, it can only be done 
by the careful study of large numbers 
of individuals. The more thorough the 
study and the larger the number, the 
more useful such investigation can be 
made to society. 

Dr. MacDonald, two years ago, sub- 
mitted his scheme to foreign countries 
in connection with his propaganda of 
the scientific and sociological investiga- 
tion of crime, and other abnormalities, 
under Federal, state or municipal au- 
spices. A laboratory for the study of 
criminals on this general plan has recent- 
ly been established in Russia, with a 
somewhat similar relation to the Russian 
government as that of the Smithsonian 
Institution to the United States govern- 
ment. 

Other countries have promised consid- 
eration. The scheme includes investiga- 
tion by use of instruments of precision 
and the obtaining of all important facts 
regarding the individual and his sur- 
roundings. 

A bill providing for the establishment 
of such a laboratory in the District of 
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Columbia was introduced in the House of 
Representatives last May. 


The Advisory Idea for Cities 


KK ANSAS City is getting the best advice 

obtainable about how to run the city, 
says the Minneapolis Journal, and is get- 
ting it free, through a sensible method 
adopted by the mayor when he went into 
office. 

“If you should call on Mayor Brown, 
of Kansas City, on any Monday after- 
noon,” states Munsey Magazine, “you 
would see him holding what he calls 
his ‘mayor’s cabinet,’—a heart-to-heart 
session with a representative group of 
merchants, doctors, lawyers, engineers, 
and journalists about the affairs of the 
community.” 

Mayor Brown felt that no man could 
run a city as it ought to be run, if he 
depended on his own knowledge of con- 
ditions, or on the advice of party lead- 
ers and politicians who had axes to 
grind. So he asked this group of pri- 
vate citizens to meet with him and 
the heads of the various city depart- 
ments once a week, and to talk over the 
city’s business frankly and informally. 

In this way he brought to bear on 
civic problems the hard sense of the local 
merchants and the seasoned experience 
of large taxpayers and legal minds to 
help push the city ahead and to safeguard 
the taxpayers’ money which is so fre- 
quently wasted. 

This “cabinet” has, of course, noth- 
ing to do with legislating. It is advis- 
ory and is often able to give valuable 
suggestions. It does not take a great 
deal of time on the part of the citizens 
who thus volunteer to help run the 
city, and it gives the best and most prac- 
tical minds in the city an interest in its 
advancement and betterment. 

That it is proving to be a valuable 
thing for Kansas City, the splendid mu- 
nicipal progress now being made down 
there strongly indicates. 
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Appeal — right to — void judgment. 
That a party is entitled to appeal from, 
and obtain a reversal of, a void judgment 
brought to the supreme court on a case 
made, is determined in Fleeman v. Chi- 
cago, R. I. & P. R. Co. 82 Kan. 574, 109 
Pac. 287, annotated in 33 L.R.A.(N.S.) 
733. Although the courts are not of one 
mind as to whether a void judgment, de- 
cree, or order is appealable, the prevail- 
ing opinion is clearly to the effect that 
the appellate court will so far take cogni- 
zance of the void entry as to reverse it 
and restore the parties to the position 
they originally occupied. 


Assault — threatening gestures with weap- 
on. A question which has been but sel- 
dom before the courts was presented in 
the Mississippi case of Grimes v. State, 
54 So. 839, holding that making threat- 
ening gestures towards another with an 
ax does not constitute an assault if one 
is not within striking distance of him, or 
sufficiently near to put him in fear of 
being struck. The few decisions upon 
this subject are collated in the note ap- 
pended to this case in 33 L.R.A.(N.S.) 
982, and are in agreement with it. 


Attorney — disbarment — advertising 
for divorce case. Publishing advertise- 
ments in other states, and sending 
pamphlets there, for the purpose of at- 
tracting their citizens to .the state for 
the purpose of instituting divorce pro- 
ceedings in its courts, and giving em- 
ployment to the one doing the advertis- 
ing, is held in the Nevada case of Re 
Schnitzer, 112 Pac. 848, to be misconduct 
on the part of an attorney within the 
meaning of a statute permitting his dis- 
barment or suspension therefor. The 
recent cases upon the question of adver- 
tising as a ground of disbarment are col- 
lected in the note accompanying this 
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decision, in 33 L.R.A.(N.S.) 941, the 
earlier cases having been collected in a 
note in 9 L.R.A.(N.S.) 282. 


Bankruptcy — future annuity contracts — 
setting aside. The case of Mutual L. Ins. 
Co. v. Smith, 106 C. C. A. 593, 184 Fed. 
1, 33 L.R.A.(N.S.) 439, seems to be one 
of first impression upon the right of a 
trustee in bankruptcy to set aside an an- 
nuity contract procured by the bankrupt 
by the fraudulent use of funds. 

It holds that a trustee in bankruptcy 
has no right to set aside contracts made 
by the bankrupt with money fraudulent- 
ly obtained, by which an insurance com- 
pany, in consideration of a present cash 
premium, undertook to pay him annui- 
ties beginning at a designated future 
time, where the company acted in good 
faith without notice of the source of 
the funds, since it acquired rights and 
advantages under the transaction of 
which it could not be deprived. 


Boycott — hospital — exclusion from 
patronage by employees. A hospital ex- 
cluded from the list is held in Union La- 
bor Hospital Asso. v. Vance Redwood 
Lumber Co. 158 Cal. 551, 112 Pac. 886, 
to have no cause of action on the ground 
of illegal boycott, against several employ- 
ers who, to serve their own interests, 
deduct from the wages of their employ- 
ees a small amount for a hospital fund, in 
consideration of which the employees are 
entitled to tickets entitling them to care, 
in case of injury, in any hospital on a 
list furnished by the employers; and it 
was held immaterial that the lists were 
selected with a view to injure the business 
of the excluded hospitals. The note ap- 
pended to this case in 33 L.R.A.(N.S.) 
1034, collates and discusses the cases in- 
volving the lawfulness of a boycott by 
other than a labor union. 
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Commerce — master and servant — safe- 
ty appliances. The Federal safety appli- 
ance act was construed in Southern R. 
Co. v. United States, U. S. Adv. 1911 
page 2, to apply to all locomotives, cars, 
etc., used on any railway engaged in in- 
terstate commerce, regardless of whether 
such vehicles are used in moving inter- 
state or intrastate traffic, and as so con- 
strued the court found the statute to be 
within the power of Congress to enact 
under the commerce clause. 


Constitutional law — distribution of ab- 
sentee’s estate. The Massachusetts stat- 
ute for the final distribution of the prop- 
erty of a person who has not been heard 
from for fourteen years was upheld in 
Blinn v. Nelson, U. S. Adv. 1911 p. 1, 
over objection founded upon the 14th 
Amendment to the Federal Constitution. 


Contempt — charging bribery of jury — 
power of court to compel justification. That 
the court cannot by ex parte order re- 
quire the publisher of a newspaper, al- 
though he is also an attorney at law, to 
justify in open court an article in which 
he raises a suspicion that the jury was 
bribed in an action tried before the court, 
where the information may necessitate 
the naming of persons in good standing 
before the community, and subject the 
publisher to libel suits, is held in the re- 
cent Michigan case of Warren v. Con- 
nolly, 130 N. W. 637, 33 L.R.A.(N.S.) 
314. 

This seems to be a case of first im- 
pression upon the question whether a 
court has power to require the disclo- 
sure of facts upon which intimations of 
corruption or misconduct by the jury or 
officers of court are based. 


Contract — hotel accommodations — ne- 
gotiations for others — personal _ liability. 
That one who engages accommodations 
at a hotel for a party, promising that they 
will occupy and utilize them, is personal- 
ly liable for the contract price in case 
the party upon arriving, refuses to ac- 
cept the accommodations, and goes else- 
where, is held in Danenhower v. Hayes, 
35 App. D. C. 65, which is accompanied 
in 33 L.R.A.(N.S.) 698, by a note dis- 
cussing the effect, upon a contract obliga- 
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tion, of the failure of a third person to 
take action essential to its performance. 


Highway —taking picture in — using 
focusing cloth — negligence. One who, 
for the purpose of taking a picture, 
stands on the curb of a public street, and, 
after satisfying himself that the only 
vehicle in sight is standing still 100 to 
150 feet away, covers his head with the 
focusing cloth, and keeps it so covered 
for five minutes, is held in Mastin v. New 
York, 201 N. Y. 81, 94 N. E. 611, to be 
guilty of such negligence that he cannot 
hold the owner of the vehicle liable for 
injury caused by its running against 
him, although the owner of the vehicle 
(a city ash cart) is the municipality, 
whose duty is to keep the highway safe. 

There appears to be no case directly in 
point with this decision. Some analo- 
gous cases, however, are collected in the 
note which accompanies it in 33 L.R.A 
(N.S.) 784. 


Initiative and referendum — power of 
legislature to confer on municipality. It is 
held in the Texas case of Ex parte 
Farnsworth, 135 S. W. 535, that the leg- 
islature cannot confer upon the residents 
of a municipal corporation the power to 
enact ordinances by initiative and refer- 
endum, where the Constitution delegates 
to it the legislative power, and merely 
reserves to the people the right to as- 
semble and apply to those invested with 
the powers of government for redress 
of grievances, while it forbids any 
change in the form of government. 

The recent cases discussing the con- 
stitutionality of the initiative and refer- 
endum are collected in the note append- 
ed to this decision in 33 L.R.A.(N.S.) 
968. 


Insurance — adjacent buildings — in- 
cluding in one policy. A policy written by 
a state agent upon a brick building “and 
its additions adjoining and communicat- 
ing,” after notice from the owner that 
he wanted the policy to cover not only 
the brick building, but a wooden one, 
which had been moved back to make way 
for it, and, although separated from it 
by a few feet, was connected by pas- 
sageway and used with it, is held in the 






Among the New Decisions 399 


recent Michigan case of Shepard v. Ger- 
mania F. Ins. Co. 130 N. W. 626, to 
cover the wooden structure. 

The question of the import of the word 
“additions” in a policy of fire insur- 
ance is treated in the note appended to 
this decision in 33 L.R.A.(N.S.) 156. 
{t there appears that an insurance pol- 
icy, like other contracts, is interpreted 
to give effect to the intention of the par- 
ties, ascertained from the language used 
in the instrument as a whole, aided by 
extrinsic evidence of the situation of the 
parties at the time of executing the con- 
tract, the purpose and intent of the con- 
tract, and other surrounding facts and 
circumstances having a legitimate bear- 
ing or tendency to disclose such inten- 
tion. Peculiarly applicable to the ques- 
tion under consideration is the cardinal 
rule that a contract will be construed in 
a manner to give effect to every material 
word used therein, if such a construction 
is not inconsistent with other portions 
of the contract, or incompatible with the 
surrounding facts and circumstances. 
Applying this general rule, it is obvious 
that the technical definition of the word 
“addition,” or language generally used 
in connection therewith, “adjoining and 
communicating,” is of little, if any, value 
in determining the sense in which these 
words were used in a policy. The inten- 
tion of the parties is the real question, 
and where the policy purports to cover 
some building other than the main build- 
ing, by employing “addition” or “addi- 
tions,” it will be construed to cover a 
structure physically or by use connected 
with the main building insured, especially 
if there is no other building to which 
the term “addition” can be applied. 


Intoxicating liquor — illegal sale — 
change of court ruling —effect. That 
one cannot be punished for selling in- 
toxicating liquor at a time when the pro- 
hibitory law is, by decision of the high- 
est court of the state, unconstitutional, 
although that court subsequently changes 
its oninion and holds the law to be valid, 
is laid down in State v. O’Neil, 147 Iowa, 
513, 126 N. W. 454. This seems to be 
the only case directly in point on the 
question. It is accompanied in 33 L.R.A. 
(N.S.) 788, with a note on the subject 


of criminal responsibility for the viola- 
tion of a statute after a judicial ruling 
that it was unconstitutional, and before 
that ruling has been changed. 


Libel — publication of conditional sales 
— record — injury to seller. The publica- 
tion of a copy of a public record of con- 
ditional sales made by a retail merchant 
is held in the Washington case of State 
v. Darwin, 115 Pac. 309, annotated in 
33 L.R.A.(N.S.) 1026, to be privileged, 
and not to subject the publishers to a 
prosecution for criminal libel, although 
it is unwarranted, and is alleged to have 
subjected the seller to the hatred of his 
customers and injured him in his busi- 
ness. 

While State v. Darwin seems to be a 
case of first impression in applying the 
law of libel and slander to a publication 
concerning the relation of a merchant to 
his customers, it is clear that, aside from 
any question of privilege, words concern- 
ing merely a legal and proper relation 
of a merchant to his customers—merely 
“charging a person with having done 
that which he may legally and properly 
do”—are not libelous per se, although it 
might be otherwise with a publication 
concerning an illegal or improper busi- 
ness relation. 


Married women — promise — moral obli- 
gation. The moral obligation of a mar- 
ried woman to pay for supplies furnished 
for use in her family at a time when she 
had no legal power to contract for them 
is held in Lyell v. Walbach, 113 Md. 574, 
77 Atl. 1111, to be insufficient to sup- 
port her promise, after her disability has 
been removed, to make such payments. 
This decision is sustained by the nu- 
merical weight of authority. It is ac- 
companied in 33 L.R.A.(N.S.) 741, by 
the recent cases on the subject, the ear- 
lier decisions having been collated in a 
note in 7 L.R.A.(N.S.) 1053. 


Master — incompetence of servant — gen- 
eral reputation. That the incompetence 
of a servant which will render a master 
liable for injury caused to a fellow serv- 
ant by his negligence may be established 
by evidence of reputation, although the 
alleged incompetence did not arise until 
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after his lawful employment, is held in 
the Pennsylvania case of Rosenstiel v. 
Pittsburg R. Co. 79 Atl. 556, annotated 
in 33 L.R.A.(N.S.) 751. 


It was held in many of the earlier 
cases that evidence of a servant’s repu- 
tation is not competent to show his ac- 
tual incompetency ; but where the alleged 
negligence of the master was in the 
original selection and employment of the 
culpable fellow servant, it would seem 
that evidence of the latter’s bad reputa- 
tion at the time of hiring is admissible, 
if not to show actual incompetency, at 
least to show actionable negligence on the 
part of the master in the hiring, in which 
he was bound to exercise due care and 
diligence. 


If a culpable fellow servant was com- 
petent when employed, and the alleged 
negligence on the part of the master is 
in retaining him after he has become in- 
competent, it is necessary, under the pre- 
sumption that a competent servant will 
remain competent, in order to charge the 
master with liability, to show both the 
actual incompetence of the servant and 
the master’s notice thereof; and some 
cases have held, as in Rosenstiel v. Pitts- 
burg R. Co., that the incompetence of 
a culpable fellow servant may be estab- 
lished by evidence of reputation, al- 
though no other case seems so clearly 
to have applied this rule, where the al- 
leged incompetence did not arise until 
after the servant’s lawful employment. 






Municipal corporation — control of pub- 
lic service rates. In the absence of a del- 
egation thereof by the legislature, ex- 
press or necessarily implied, a municipal 
corporation is held in the West Virginia 
case of Bluefield Waterworks & Improv. 
Co. v. Bluefield, 70 S. E. 772, annotated 
in 33 L.R.A.(N.S.) 759, to have no pow- 
er to regulate or control rates for pub- 
lic service, such as the furnishing of 
water, gas, or electricity, or the terms 
and conditions of contracts therefor, 
otherwise than by contract with the cor- 
poration or person rendering such serv- 
ice. This decision follows the rule es- 
tablished by the earlier cases on the sub- 
ject. 
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Municipal corporation — license — spe- 
cial privilege — hack stands. A munici- 
pal ordinance is held in McFall v. St. 
Louis, 232 Mo. 716, 135 S. W. 51, anno- 
tated in 33 L.R.A.(N.S.) 471, not in- 
valid as unconstitutionally granting spe- 
cial privileges, which allows the munici- 
pality to grant special permission to li- 
censed hack drivers who can procure the 
consent of the abutting property owners, 
to stand their vehicles in the street in 
front of such property, when the same 
privilege is not granted to those who do 
not obtain such consent. 

But few cases other than McFall v. 
St. Louis have considered the question as 
to the power of a municipal corporation 
to establish in a public street exclusive 
hack stands. These cases are in harmony 
with the doctrine of McFall v. St. Louis, 
and sustain the power of a municipality 
to establish such stands in a public street 
where the abutting property owner con- 
sents thereto. 


Municipal water supply — tenants’ bills 
— requiring payment by owners. A water 
company whose charter provides that ev- 
ery person within a municipality shall 
be entitled to water upon paying a rea- 
sonable compensation is held in the Ver- 
mont case of Bourke v. Olcott Water 
Co. 78 Atl. 715, annotated in 33 
L.R.A.(N.S.) 1015, not entitled to make 
the payment of its bills by owners of 
buildings a condition of supplying water 
to tenants. 


Obstructing justice — spiriting away wit- 
nesses. It seems to be well settled, in 
accordance with the recent case of Com. 
v. Berry, 141 Ky. 477, 133 S. W. 212, 
although the decisions are not numer- 
ous, that one who procures a person hav- 
ing knowledge of an offense to leave the 
jurisdiction of the court to avoid giving 
evidence is guilty of obstructing public 
justice, although such person has not 
been subpoenaed and was under no obli- 
gation to appear before the grand jury. 
This offense being one against the very 
object and purposes for which courts 
are established, and not merely against 
their process, it is immaterial that the 
person procured to absent himself had 
not been regularly summoned or legally 
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bound to attend as a witness. The cases 
dealing with this subject are collated in 
the note appended to the report in 33 
L.R.A.(N.S.) 976. 


Park — dangerous condition — injury — 
liability. | Where a dangerous condition 
exists in a public park or way, in a por- 
tion thereof not leased, the power to rent 
portions only of such public lands having 
been conferred by statute, such condi- 
tion not arising from it or in conse- 
quence of the management or control of 
the municipality over the rented parts of 
the public lands, or connected therewith, 
it is held in the New Jersey case of Bis- 
bing v. Asbury Park, 78 Atl. 196, anno- 
tated in 33 L.R.A.(N.S.) 523, that the 
negligence of the public authorities in 
permitting such condition to exist will 
not render such municipality liable to re- 
spond to the suit of one of the general 
public injured in consequence thereof. 

The weight of authority supports the 
fundamental proposition of law upon 
which the decision in Bisbing v. Asbury 
Park rests, that a municipality maintain- 
ing public parks is discharging a public 
duty, and is not performing a private, 
corporate function for its own advantage. 


Railroad — lowering safety gates upon 
team — liability. That a railroad compa- 
ny which begins to lower a safety gate 
at a street crossing upon approach of a 
train, at a time when a traveler in a ve- 
hicle is upon the track, is bound to ar- 
rest the descent of the gate to give him 
opportunity to escape, and will be liable 
for the injury caused by lowering the 
gate upon his horses, is held in the North 


Carolina case of McLennan v. North 
Carolina R. Co. 70 S. E. 1066, which is 
accompanied in 33 L.R.A.(N.S.) 988, 
by a note in which the decisions bearing 
upon the duty of a railroad in operating 
safety gates at its crossings are collated. 


Will — devise to widow of married man 
— construction. A devise to the widow 
of a man who is married at the time the 
will is made is held in Meeker v. Draffen, 
201 N. Y. 205, 94 N. E. 626, to be not 
limited to the wife then living, but be- 
longs to the one who eventually becomes 
his widow as the result of death of the 
wife and remarriage of the man. 

The question as to which of two or 
more persons who have at different times 
answered, or might have answered, to 
the description of “husband,” “wife,” or 
“widow,” and who are not designated 
otherwise than by such relationship, is 
to be taken as the intended beneficiary 
of a testamentary gift, or of an insur- 
ance policy or benefit certificate, is dis- 
cussed in the note appended to this case, 
in 33 L.R.A.(N.S.) 816. 


Voter — residence — selection — non- 


. presence. The selection and purchase of 


a home in a state, with the intention of 
making it a permanent residence, is held 
in the Colorado case of People v. Turpin, 
112 Pac. 539, annotated in 33 L.R.A, 
(N.S.) 767, not of itself sufficient to 
make one a citizen of the state for the 
purpose of fixing his right to vote, if, 
pending the vacation of the property by 
the former occupant, he continues to oc- 
cupy his former residence in another 
state. 


Recent English and Canadian Decisions 


Bankruptcy — right in equity to indem- 
nity as assets. An equitable right of a 
trustee whose liability to pay has become 
absolute, to be idemnified by his cestui 
que trust before actual loss has been in- 
curred, is not property which will vest 
in his trustee in bankruptcy for the ben- 
efit of all his creditors. Re Richardson, 
[1911] 2 K. B. 705. 


Broker — liability of one acquiring lands 


in partnership with seller's agent to account 
for profits. One who, knowing the other 
party to be the agent for the sale of cer- 
tain lands, entered into an agreement 
with him for their purchase on joint ac- 
count in his own name, upon the under- 
standing that they should each be own- 
ers of one half the lands and share the 
profits equally upon a resale, as well as 
the commission to be received by the 
agent from his principal, was held in 
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Coy v. Pommerenke, 44 Can. S. C. 543, 
to be accountable equally with the broker 
to the latter’s principal for profit made 
upon a resale. 


Corporations — right to subscribe for in- 
crease in stock — rights of life tenant and 
remainderman. The proceeds of a right 
to subscribe for an increase in the cap- 
ital stock of a corporation are, as be- 
tween the life tenant and remaindermen 
of the original stock, capital, and not in- 
= Re Walton, 20 Manitoba L. Rep. 


Divorce — revival of condoned adultery. 
The matrimonial offense of desertion 
created by reason of noncompliance with 
a decree for restitution of conjugal rights 
revives condoned adultery. Price v. 
Price [1911] P. 201. 


Equitable conversion — period at which it 
takes place. Where an order is made by 
a court in an administration action, or- 
dering an absolute sale of a particular 
property, and thereafter, but before the 
sale takes place, a party interested there- 
in dies intestate, his share is personal 
estate. and not realty. This results from 
the fact that the right of such person, 
after the making of the order, is not to 
the land itself, but to have the land sold 
and his portion of the proceeds turned 
over to him. Fauntleroy v. Beebe 
[1911] 2 Ch. 257. 


Specific performance — laches. One 
who, in consequence of a general de- 
pression in values, ceased to make pay- 
ments upon a land contract, with the con- 
fessed intention of putting in no further 
money unless the property should rise in 
value enough to make it worth his while 
to complete the purchase, and who was 
duly given notice of cancelation pursu- 
ant to the provision of such contract, 
and who did not bring his action until 
nearly two and one-half years after mak- 
ing his last payment, was held in Dal- 
ziel v. Homeseekers’ Land & Coloniza- 
tion Co. 20 Manitoba L. Rep. 736, not 
to be entitled to any equitable relief, 
either by way of specific performance 
or a return of the money he had paid. 


Sales — remedy of purchaser where 
goods are not of contract description. A 
“close question” in the law of sales, as to 
which the judges in the courts below 
were at variance, was decided by the 
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House of Lords in Wallis v. Pratt [1911] 
A. C. 394. In that case, seed described 
as being of a certain variety was sold on 
the condition that “sellers give no war- 
ranty, express or implied, as to growth, 
description, or any other matters.” The 
seed delivered was not of the sort desig- 
nated, but a different and inferior va- 
riety. The buyer accepted the seed, be- 
lieving it to conform to description, and 
resold it as such to other parties, to whom 
he was compelled to pay damages for 
the mistake. Under this state of fact the 
question arose as to whether the buver, 
who had lost one remedy by putting it 
out of his power to avail himself of his 
right to return the seed as not conform- 
ing to description, was precluded from 
maintaining an action for damages on ac- 
count of such nonconformity, by the 
stipulation in the contract of sale against 
warranty; and it was held that the fact 
that the only remedy available to the 
buyer was one applicable to a breach of 
warranty did not cause the condition that 
the goods should correspond with de- 
scription to become converted into a war- 
ranty within the meaning of the stipula- 
tion. While this decision is made under 
the English sale of goods act, the fact 
that such statute is mainly declaratorv of 
the common law renders the case of in- 
terest to American lawyers. 


Wills — election of widow to take pro- 
vision in lieu of dower as affecting rights in 
undisposed-of proceeds of sale of lands. 
That a widow’s election to take a testa- 
mentary provision made expressly in lieu 
of dower does not necessarily preclude 
her from asserting her statutory rights 
in a balance remaining, after payment of 
debts and legacies, from the proceeds of 
lands directed to be sold, is held in Re 
McEwen, 23 Ont. L. Rep. 414, the 
ground for the court’s conclusion in that 
case being that it was testator’s intention 
in making the provision only to prevent 
his wife asserting dower in the lands in 
question to the prejudice of the scheme 
of his will, i. e., an immediate sale of 
the lands. “Having elected to accept the 
benefit offered by the will, she cannot as- 
sert any claim against the lands: but as 
to the proceeds of the lands not disposed 
of, he died intestate; and the widow has 
the same right in the surplus as if testa- 
tor on the face of his will had declared 
that it was to be so distributed.” 











aint and Curious 


stances and novel i 


Enterprising Mayors. 


Last June there died in Houston, 
Texas, Judge E. B. Mentz, who in 
1877. was acting secretary of the 
state of Louisiana, and as such signed 
the election certificates during the 
days of the returning board. His 
signature made Rutherford B. Hayes 
president of the United States. But 
this is merely by way of introduc- 
tion. We wish especially to speak of 
the time when he was mayor of Morgan 
City and was little short of a municipal 
autocrat, as the charter conferred on the 
mayor special privileges far in advance 
of what is now known as the commission 
form of government. The charter was 
secured by Chas. Morgan, who built the 
T. & N. O. line, running from New Or- 
leans to Houston. Morgan wanted 
something that would stretch like a rub- 
ber band and jump back into perfect 
shape when it was let go. The legisla- 
ture gave it to him under these elastic 
provisions. Judge Mentz, as mayor of 
the city, shelled the streets for the cost of 
hauling, after having confiscated, as a 
menace to public health, the accumulation 
of oyster shells which would have been 
cheap at $1 a yard. The oyster compan- 
ies put up a roar that was distinctly au- 
dible at the delta of the Mississippi, but 
Judge Mentz wanted the shell, and the 
city hadn’t the money to pay a high 
price. He was mayor of the city and 
stretched the elastic charter Chas. Mor- 
gan had fished up at Baton Rouge, until 
it sounded like a fiddle string when it was 
rasped. 

Marriages are made in—Des Moines 
by the Municipality. The new civic de- 
parture, says the St. Louis Republic, is 
described as a clearing house for lonely 
souls, and candidates are invited to send 
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in their photographs, references, et cet- 
era. 

There will be a classified waiting list, 
and women will be ranged in the order 
of their ages; Class A, those of eighteen 
to twenty-five; Class B, twenty-six to 
thirty-five; Class C, from thirty-five up. 
A man will be required to designate the 
class within which his age falls, but his 
choice may range freely over all classes, 
of course. Marriages made through the 
bureau will be solemnized free of charge 
by the mayor. 

We suspect that the municipal match- 
maker has unwittingly prepared itself to 
serve the entire American continent, and 
as for Class A, we predict simply a land- 
office mail-order business. 

The Mayor of Indianapolis has been 
selling potatoes. With four moving vans 
backed up to the curb at the city market 
and surrounded by 600 or 800 struggling 
men, women, and children, says the Indi- 
anapolis Despatch, the sale of the carload 
of potatoes purchased by Mayor Shank 
to break the commission row corner on 
potatoes began in the morning and was 
continued till late in the afternoon. The 
struggling mass that surrounded the 
vans carried baskets, which were held 
high above heads, and insistent voices 
demanded a peck, a half bushel, or a 
bushel, while the men inside the vans 
tried in vain to wait on the impatient 
mass with something like order. 

On each side of the vans in letters that 
could be seen squares away were the 
words, “Shank’s potatoes,” and around 
them massed everyone in the market that 
cared to buy. In the edge of the crowd 
were middlemen and agents of commis- 
sion row saying the Michigan tubers 
were no good; that they were watery, 
and that those who bought more than 
enough for a day or two’s use would 
find them spoiled on their hands. 
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But these charges and predictions 
were set down as slanders, and as those 
who had been served left with baskets on 
their arms they showed an air of tri- 
umph that could not have been more 
genuine if the corner in potatoes had 
really been broken. . 


Charging What the Traffic Would Bear. 
This story is told of B. M. Allen, the 
famous criminal lawyer of Birmingham, 
Alabama. A negro client entered his 
office, and said: “Mr. Allen, my broth- 
er is in jail, and I want to see what it 
cost to get him out.” 

The rapid growth of Birmingham had 
made the building of a large new jail 
imperative, and an imposing stone struc- 
ture took the place of the old one, which 
was known as “the little brick jail.” At 
the time Mr. Allen was being consulted 
the little jail had not been in use for a 
long time, except as a storage ware- 
house. 

When his negro client stated the facts, 
Mr. Allen saw it was a weak case, and 
that it would be easy to acquit the pris- 
oner, and replied: “I can get him out all 
right, Sam, and it will cost you $25, but 
I won’t turn a wheel until you go out 
and raise the money.”—that being the 
customary way of securing fees from 
the average negro. 

Sam happened to be a thrifty negro 
of the Booker Washington type. He 
had that very day sold a farm for a large 
sum and had the money in his pocket. 
He pulled out a roll from his trousers 
pocket large enough to choke a horse, 
and began to peel off a $20 bill, when 
Mr. Allen interrupted: “Look here. 
Sam! Is your brother in the little red 
brick jail or the big jail?” 

“He’s in de hig jail, Mr. Allen,” re- 
plied Sam. 

“Oh, I thought you meant the little 
jail,” said Mr. Allen. “It'll take $50 to 
get him out of the big jail.” And Sam 
paid the fee cheerfully. 


A Silent Partner. Unable to pro- 
nounce part of the marriage ceremony 
in the sign language, Judge George R. 
Smith of the probate court, says the 
Minneapolis Journal, has solved the diffi- 
culty of performing the ceremony for 
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Robert Brown and Maggie Cooper, a 
mute, by employing a stenographer and 
typewriter. With the aid of the type- 
written part of the ceremony made on 
the spot to supplement the spoken words 
addressed to the groom, who was not 
deaf and dumb, the court proceeded 
without a hitch. Forty-two minutes aft- 
er the ceremony started the pair depart- 
ed as man and wife. 


Storm Signals. Pleading guilty to 
swearing at his wife in the sign lan- 
guage, a deaf mute of St. Joseph, Mis- 
souri, was fined $10 in police court. He 
had been charged with using “loud and 
profane” language, but, when haled into 
court, explained that he could not hear 
or speak. The word “loud” was strick- 
en from the information, and he pleaded 
guilty in writing to the charge of using 
“profane language” toward his wife, 
who is also a mute. 

“He drove me speechless and put 
cramps in my fingers,’ Mrs. Bessie 
Laurie, of New York, asserted after 
leaving her deaf and dumb _ husband. 
“Imagine the strain of an argument 
with gymnastic digits!” 


Just Like a Man. 
Quincy, Massachusetts, had joined 
hands and were about to be pronounced 
man and wife, when the clergyman 
glanced over the license. Then he no- 
ticed for the first time that the license 
permitted the groom to hunt deer, but 
said nothing regarding marriage. 

The angry pair immediately departed 
for the office of the city clerk in Boston, 
where the license had been procured, to 
demand an explanation. The clerk ex- 
plained by telephone to the clergyman 
that the groom had gone to the desk 
where hunting licenses are issued, and 
had not mentioned marriage. 


A Juror at Large. Jury boxes all 
look alike to William H. Maxwell, of 
Chicago. For that reason he succeeded 
in tying up ‘two trials and causing one 
litigant to compromise his case. Max- 
well served Monday on a jury in a suit 
for debt in Municipal Judge Turn- 
baugh’s court. Tuesday he strolled in- 
to the city hall. Glancing into Judge 
Heap’s court room, he saw there was a 
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vacant chair in the jury box. He quiet- 
ly made himself the twelfth talesman 
and listened with interest to the trial. 
As the attorneys in the case, which was 
@ personal injury suit, had agreed that 
eleven jurors would be enough, it was 
soon noticed there were twelve men in 
the box. 

“Your Honor,” said an attorney to the 
judge, “there is some mystery about this 
jury. When we began this trial there 
were eleven jurors, now there are 
twelve. Where did the twelfth come 
from?” 

Judge Heap looked over to the jury 
box, and grew puzzled. “You've got 
me, Mr. Counsel,” he said, “I can’t fig- 
ure it out.” 

The names of the eleven jurors were 
called and all responded. 

“Well, who are you, sir?” said the 
judge, pointing to Maxwell. “You don’t 
belong there.” 

“What?” ejaculated Maxwell. “Why, 
I sat in this case all forenoon yesterday.” 

“No, you didn’t,” said the judge. 
“This case just began this morning.” 

“Well, what case is this, then?” in- 
quired Maxwell in surprise. 

When told, he hurried from the room 
and went to Judge Turnbaugh’s court. 
There he learned that the litigants had 
tired of waiting for him, and. had com- 
promised their suit. 


A Jersey Judge. The peculiar spec- 
tacle of a judge fining himself for a vio- 
lation of the law marked the court pro- 
ceedings at South Orange, New Jersey, 
some days ago, much to the amazement 
and amusement of the people of that 
town. It seems that one of the judge’s 
teamsters hitched his “hoss” to a tree, 
which is contrary to law in Orange, and 
when the judge found it out he called 
himself up to the bar, reprimanded him- 
self, and dug down in his jeans and 
“coughed” up a $5 bill. This was his 
monologue : 





, you are charged by Pa- 
trolman Abner with allowing one of 
your employees to tie his horse to a tree 
on Church street, this village. How do 
you plead to the charge, guilty or not 
guilty?” 
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“Guilty.” 

“T fine you $5.” 

The judge pulled forth a bill and de- 
posited it in a desk drawer, where he 
keeps the fine money while waiting to 
turn it over to the village treasurer. 

And still they say that New Jersey is 
a queer place. 


A Question of Ethics. A jury in the 
probate court at Mexico, Missouri, ac- 
cording to a verdict filed recently, de- 
cided it is unlawful for a doctor who is 
also a preacher to charge for preaching 
his patient’s funeral sermon if he dies. 


Not Tactful. “I was subpcenaed once 
to come to St. Louis and testify in a 
case in the Federal court. While at- 
tending I was greatly interested to learn 
that in the United States courts there 
is a severe distinction between the bench 
and the bar. 

“The judge sits on the bench, while 
the attorneys are many feet in front of 
the court, behind a long table,—the bar. 
Between the two is a dead line. The 
attorneys must not get on the wrong 
side of the bar. 

“But in the case I was to testify in 
there was a bright young lawyer mak- 
ing his first appearance in a Federal 
court. He did not know the danger 
of walking around the table, and so ad- 
vanced close to the judge to make his 
argument. 

““T can’t hear you there,’ the judge 
said in a severe tone to the young at- 
torney as soon as he had begun to talk. 

“The young man advanced several 
steps, smiled blandly at the court, and 
raised his voice as he explained: 

““T should have remembered that 
your honor is an old man.’ 

““T can’t hear you there,’ thundered 
the judge as he sat bolt upright and 
grew red. 

“The young attorney was determined 
that the court should hear him, and 
might have climbed up on the bench 
but that a bailiff ran to his rescue, and, 
leading him away back behind the bench, 
told him: 

“*This is the only place he can hear 
you.’ 

““Well? exclaimed the young man, 
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‘I’ve heard of far-sighted persons, but 
this is the first time I ever met anyone 
that couldn’t hear until you got a cer- 
tain distance away.’’’—St. Louis Post- 
Dispatch. 


Lawyer Puts One Over Statesman. A 
local attorney, says the Hastings (Ne- 
braska) Tribune, laid it over a local 
statesman in this wise, the statesman pay- 
ing a fee for the lesson in careful listen- 
ing and alertness. 

The attorney owns lots in the east- 
ern part of the city on which flourishes 
a luxuriant growth of alfalfa. When 
the hay was cut and piled in cocks, the 
statesman drove past, encountering the 
attorney complacently musing on the edge 
of the field. 

“That yours?’ queried the statesman. 

“It is my land,” the attorney admitted, 
with pride. 

“Put up the hay yourself?’ persisted 
the statesman. 


“Not exactly. A man put it up for 
half.” 


The statesman scanned the field. 
“What’ll you take for your interest in 
the hay?” 


The attorney thought deeply, closing 
his eyes in the effort. 

“Two dollars,” he said. 

“Here you are,” and the statesman 
handed over the money, which the at- 
torney pocketed promptly. 

The statesman laughed. “You know 
a lot about hay,” he chuckled. “I'd 
given you $5 quick as two.” 

“Hay? I didn’t sell you any hay. 
Another fellow bought that.” 

“Well, what did you sell me then?” 

“T don’t know. I supposed you did. 
You offered me $2 for my interest, what- 
ever it is, and you can have it, but I 
suppose the other fellow will claim the 
hay. That’s what he bought.” 

Every time the attorney sees the states- 
man he asks him what the price of hay 
is, and the statesman, being wise, just 
considers it a joke and laughs. 


A Missouri Eugene Aram. “The story 
of ‘Eugene Aram,’ by Bulwer Lytton, 
was responsible for one of the most 
strangely pathetic trials I ever wit- 
nessed,” remarked Circuit Judge N. M. 





Case and Comment 






Shelton, of Macon, Missouri. “It oc- 
curred some years ago in Schuyler coun- 
ty. 

“A young district school teacher, 
charged with attempted murder, em- 
ployed John Smoot, of Memphis, and my- 
self to defend him. The teacher had 
not fong since married a widow. One 
day he learned a man had been making 
uncomplimentary remarks about his wife. 
He immediately armed himself, sought 
out this party, and, with the remark, ‘You 
have been slandering my wife, sir, and | 
am going to kill you!’ pulled out his re- 
volver and began blazing away. Several 
bullets struck the victim, but he recov- 
ered, and the school teacher was arrested. 

“There was quite a bit of feeling over 
the affair, and when the next term of 
court came on Mr. Smoot and I deemed 
it best to get a continuance. This was 
easily done, it being the first call. But 
at the next term conditions, as we looked 
at it, were no better, and we again sought 
a continuance. To our surprise our cli- 
ent objected; he was ready for trial, he 
said; was just bound to have a trial: 
didn’t care to be in suspense any longer. 
Of course we tried to reason with him, 
going over all the points why it was best 
to continue the case. But his head was 
set, and finally he said: 

“*You gentlemen may just consider 
yourselves out of the case, and I will de- 
fend myself! 

“He was so positive about it that we 
took him at his word, and, after consid- 
ering the matter, it occurred to us that 
possibly that might be best for him after 
all. The state’s attorney was re-enforced 
by two strong lawyers, employed by the 
man who had been shot. But this would, 
we saw, be an advantage for a defend- 
ant who had to try his case unaided. 

“T asked the defendant if he hadn’t 
been inspired to conduct his own de- 
fense by reading the skilful plea of Eu- 
gene Aram, who was tried for the mur- 
der of Geoffrey Lester, alias Daniel 
Clarke, in Lord Lytton’s powerful story. 

“ *Ves,’ he said, ‘I have read that book 
several times, and I like the idea. Aram 
made as good a defense as any lawyer 
could have made for him, and there’s 
nothing to hinder me from doing the 
same. I’m not afraid to try.’ 
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“The trial excited a great deal of in- 
terest, more especially because a man in 
the shadow of the penitentiary was mak- 
ing a lone fight for his liberty. 

“*As I recall it, the defendant didn’t do 
much in the way of cross-examining wit- 
nesses. The three lawyers for the state 
were in a delicate position—they knew 
the least sign of severity or unfairness 
would awaken the jury’s sympathy for 
the accused, so they handled him with 
gloved hands, letting him do pretty much 
as he pleased. 

“The school teacher's real defense was 
made in his argument, just as Eugene 
Aram had made his before the English 
court and jury. He pretty well covered 
the speech of Lytton’s hero, and did it 
effectively, it seemed; spoke of being 
there alone, not having the advantages of 
counsel, unlearned in the law, unac- 
quainted with the ways of courts; just a 
plain man, telling a straight, unvarnished 
tale to a jury of his peers, just as Eugene 
Aram had done. 

“It was quite an effort, and I felt con- 
fident that he had done better for him- 
self than the ablest lawyers might have 
done. But just before the case was sub- 
mitted an old farmer on the jury arose 
to ask a question, ‘by leave of court. 

Certainly,’ said Judge Ellison, who 
presided at the trial; ‘you may ask any 
proper question.’ 

“*In this trial over there he’s been 
talking about,’ said the juryman, ‘what 
did they do to that man Aram, who tried 
his own case? 

“ “Oh, they convicted him,’ said the de- 
fendant, frankly, before the court had a 
chance to rule on the question. 

“The jury went out and wrestled with 
the case, and then returned with a ver- 
dict of guiltv, assessing the punishment 
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at two years in the penitentiary. The 
Eugene Aram precedent had been fol- 
lowed. 


“But the school teacher’s wife, who 
had been his constant attendant and ad- 
viser during the trial, immediately got 
busy with petitions for a pardon. She 
traveled all over the county getting sign- 
ers, and even the jury recommended the 
pardon. He was released after two 
months’ imprisonment. 


Tit for Tat—A Long Island man was 
holding forth with respect to the “bor- 
rowing habit” so common in suburban 
communities, says Lippincott’s, when he 
was reminded of the following instance: 


A writer of miscellaneous matter, be- 
ing just then engaged on an article on 
pessimistic literature, learned that one au- 
thority he wished to consult—Edward 
von Hartmann—was to be found in the 
library of a lawyer of the place. Ac- 
cordingly, the writer repaired to the law- 
yer’s house and asked the loan of the 
volume. 


“You are entirely welcome to it,” said 
the owner, but you musn’t take it from 
my library. I’m sorry, but I’ve lost so 
many books through lending them that a 
year ago I registered a solemn vow never 
to let another volume leave my house.” 

The writer thanked the lawyer, but, of 
course, he did not avail himself of the 
privilege extended him. 

Some time later the lawyer came to the 
writer and asked to borrow his lawn 
mower. 


“IT am delighted to lend you my lawn 
mower,” said the writer, “though it is 
my rule never to permit it to leave my 
lawn. There, however, you may use it 
to your heart’s content.” 





“City Government by Commission.” Edited by 
Clinton Rogers Woodruff (D. Appleton & 
Co.) $150. 

This book is the first of a proposed Na- 
tional Municipal League Series to be made 
up of volumes, each dealing with a special 
phase of municipal problems. It is com- 
posed of papers prepared by men who have 
given much serious and thoughtful attention 
to questions of municipal administration, and 
embodies the most accurate and up to date 
data obtainable on the subject. The book, 
after presenting an historical sketch of the 
commission government idea and outlining 
the fundamental principles on which it rests, 
describes and analyzes the provisions of vari- 
ous charters, and sets forth in detail the 
popular arguments for and against the system. 
The outworkings of the Galveston and Des 
Moines plans are traced, and an extensive 
and valuable bibliography is appended to the 
work. The growing number of students of 
municipal affairs will welcome this publica- 
tion, and look forward with anticipation to 


the succeeding volumes of the series. In- 
structive and entertaining, analytic and con- 
vincing, this book meets a present need. 


“Declarations of Trust as Effective Substitutes for In- 
corporation.” By John H. Sears of the St. 
Louis Bar. (Counselors Pub. Co., St. Louis, 
Mo.) $1.50. 

In this treatise the author briefly contrasts 
the attributes of corporations with those of 
trust estates, and points out the advantages 
of the trust method over _ incorporation. 
These advantages mainly consist in freedom 
from various forms of taxation and from 
certain obligations and requirements imposed 
by law upon corporate bodies. The fact that 
dissolution may be effected without the for- 
malities required of corporations is also noted. 
The book contains forms of a declaration of 
trust for the purpose of holding real estate 
or of handling personal property. Under this 
method the trustees in whom the legal title 
is vested issue negotiable certificates to the 
subscribers, conduct the business, and declare 
dividends. 

It is obvious that the adoption of such a 
system may be, at times, desirable, and any- 
one undertaking it will do well to familiarize 
himself with Mr. Sear’s treatise. 


“A History of the American Bar Colonial and Fed- 
eral to the year 1860." By Charles Warren of 
the Boston Bar. (Little, Brown, & Co., Bos- 
ton.) Octavo. Cloth, gilt top. $4.00 net. 


Mr. Warren has written a very important 
work, which is of value, not only to lawyers. 
but to all who are interested in American 
history. In his preface the author states that 
his work is not a law book for those who wish 
to study law, but an historical sketch for those 
who wish to know something about the men 
who have composed the American Bar in the 
past, and about the influences which pro- 
duced the great American lawyers. 

A portion of the valuable material in the 
work was published in a History of the Har- 
vard Law School, but at the suggestion of 
many lawyers and a recent president of the 
American Bar Association, the author has re- 
vised, corrected, and greatly enlarged this 
material in order to give it greater value to 
the bar in general, and to the student of his- 
tory. In part I. the author deals with the 
legal conditions in each of the American 
colonies during the 17th and 18th centuries. 
prior to the American Revolution, the status 
of the common law as applied by the courts. 
the method of appointment of the courts, the 
leading lawyers, legislation regarding the legal 
profession, the materials for and methods of 
a lawyer’s education, with contemporaneous 
legal conditions in England and America, etc. 

Part II. portrays the growth of the Ameri- 
can bar from the foundation of the supreme 
court to 1860. Among the topics dealt with 
are the curious and widespread prejudices 
against lawyers as a class from 1785 to after 
1800, the composition of the bar of the United 
States Supreme Court, during the different 
eras, the leading cases argued, not as mere 
cases deciding points of law, but as striking 
events in legal history, particular attention 
being given to the great lawyers who acted 
as counsel, and to the effect of the decisions 
upon economic, ‘social, and legal conditions. 

Biographical information regarding all 
lawyers of distinction is given, also a history 
of the early law professorships and law 
schools from 1784 to 1830, and the rise and 
development of American law books are 
shown. 

Three chapters are devoted to the great 
factors in the development of the bar,—the 
rise and growth of corporation and of rail- 
road law between 1830 and 1860, the expan- 
sion of the common law to meet the new 
economic and social conditions arising be- 
tween 1815 and 1860, and the weighty move 
ment for codification between 1820 and 1860. 
These three chapters make plain the influences 
which developed the American bar from a 
small group at the beginning of the 18th ees 
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tury to the vast and influential body which 
eomposed it at the end of the succeeding 
alf century. They also graphically describe 
the progress of American law, and show what 
a highly important factor in the history of 
the United States it has been. 

Elliott’s “Work of the Advocate.” Flexible Mor- 
acco, $5; Cloth, $4. 

“Municipal Bonds Held Void” By Maurice B. 
Dean. Canvas, $2.50; Paper, $2 net. 

“1911 Supplement to the 1909 Pocket Edition of the 
Codes and General Laws of California.” $5. 

Molinari’s “Industrial Chemistry.” 3d ed. Trans- 
lated by T. H. Hope and Dr. E. Feilmann. 
2 vols. 

“Private Corporations.” By Charles B. Elliott. 
4th revised edition, by Howard S. Abbott. 1 
vol. Buckram, $6. 

“Federal Digest.” Volume 8. Covering vols. 161 
to 180 Federal Reporter, vols. 29 and 30 Su- 
preme Court Reporter, and vols. 211 to 218 U. 
S. Supreme Court Reports. $7.50. 

“Law of Wills in Michigan.” By Franklin A. 
Beecher. 1 vol. $5 net. 

“Forms of Procedure at Law in Michigan.” By 
Charles W. Nichols. 1 vol. $8 net. 

“Examination of Missouri Titles.” By E. B. Sil- 
vers. 1 vol. Buckram, $6 net. 

oo “Compiled Statutes of Nebraska, 1911.” 


“Asscteted Consintion and Enshling Act of Now 
Mexico.” By Arthur G. Whittier. Buckram, 
$3.50. 


“New York Practice.” By Frank B. Gilbert. 6 
vols. $42 

“Suspension of the Power of Alienation in New York.” 
2d ed. By Stewart Chaplin. 1 vol. Buckram, $5. 

Bender's “Selected Statutes of the State of New 
York.” 1 vol. Heavy paper cover, $1.50 net. 


“Pennsylvania Appellate Practice.” By James Mon- 
aghan. 1 vol. $¢. 


“The Liability of Railroads to Interstate Employees.” 
By Philip J. Doherty. Buckram, $3. 

Devlin’s “Real Estate and Deeds.” 3 vols. $19.50. 

“Vermont Citations.” By Guy B. Horton. $2.50. 


“Federal Corporation Tax Law.” By Thomas G. 
Frost. Buckram, $4. 


“American Digest, Key-Number Series.” Volume 
ll. $6. 


“Law of Pure Food and Drugs, State and National,” 
By W. W. Thornton. 1 vol. Buckram, $7.50. 


Recent Articles in Journals 


and Magazines 


Anti-Trust Law. 


“The War on Business.”—23 World’s Work, 
24. 


TFeffect of Overruling Opinion of Court of 
Last Resort on Rights Acquired on Opinion 
Overruled."—45 American Law Review, 750. 


New Books and Recent Articles 
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Arizona. : 
See Constitutional Law. 


ult. 
“Double Process (Civil and Criminal) in 
oom of Assault.”—75 Justice of the Peace, 


Balzac 


“The Law and Lawyers of Honoré de Bal- 
zac.”—60 University of Pennsylvania Law Re- 
view, 59. 

Banks. 

“The United States Postal Savings Bank.” 
—26 Political Science Quarterly, 462. 

“Banking Reform and the National Reserve 
Association.”—11 Banker and Investor Maga- 
zine, 325. 

Biography. ; 

“Woodrow Wilson, A _ Biography.”—23 

World’s Work, 64. 


xing. 
“-" Law as to Boxing.”—46 Law Journal, 
Brokers. 

“The Real Estate Broker and His Commis- 
sions.”—6 Illinois Law Review, 145. 

Case. 

“Principles of Liability for Interferencé with 
Trade, Profession, or Calling. II.”"—27 Law 
Quarterly Review, 399. 

Civil War. 

“General “Lee and the Confederate Govern- 
ment.”—50 Scribner’s Magazine, 581. 
Commerce Court. 

“Equitable Jurisdiction of Commerce Court 
over Dismissal Orders of Interstate Commerce 
Commission.”—73 Central Law Journal, 259. 
Commune. 

“My Experience during the commune.”— 
Harper’s Magazine, November 1911, p. 902. 
Conflict of Laws. 

“Marriage, Divorce, Conflict of Laws.”—4 
Lawyer and Banker, 286 


ingress. 

“The Syndication of the Speakership.”—26 
Political Science Quarterly, 381. 

Constitutional Law. 

“Impatience of the People toward Consti- 
tutional Limitations.”—73 Central Law Jour- 
nal, 262. 

“Expansion of Federal Power.”—17 Vir- 
ginia Law Register, 337. 

“Constitutional Guaranties against Encroach- 
— by Congress."—4 Lawyer and Banker, 


“Taft vs. The Constitution.” (Veto of Ari- 
zona Constitution because of provision for 
recall of judges.)”—4 Lawyer and Banker, 283. 
Contempt. 

“Contempt.”—31 Canadian Law Times, 758. 
Contracts. 

“Contracts not to be Performed within a 
Year.”—31 Canadian Law Times, 746. 
Corporations. ; ; 

“Employment and Remuneration of di- 
rectors.”-—31 Canadian Law Times, 754 
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“Costs of Distresses for Small Sums.”—75 
Justice of the Peace, 483. 


Courts. 

“Is the United States Judiciary Powerless to 
Hurt the Business of a Trust?”—73 Central 
Law Journal, 297. ara 

“Jurisdiction of Appellate Division on Ap- 
peals from Surrogates’ Decrees.”—27 Bench 
and Bar, 12. a 

“Jurisdiction of Certain Cases Arising under 
the Interstate Commerce Act.”—60 University 
of Pennsylvania Law Review, 1. 

“The Federal Judiciary in Brasil and the 
United States of America.”—60 University of 
Pennsylvania Law Review, 103. 


Criminal Law. ; 
“Corporate Privilege against. Self-Incrim- 
ination.”—17 Virginia Law Register, 417. 
“Prosecutions by Societies: The right of 
Their Agents to Act as Advocates.”—75 Justice 
of the Peace, 495. 
“An American Lawyer at the 
Trial.”—38 McClure’s Magazine, 71. 


Eldon. ; ; 
“Striking Figures in the Legal History of 
England: Lord Eldon.”—131 Law Times, 504. 
Eminent Domain. ; 
“How Far may the Approaches of a Bridge 
be Extended by Condemnation _ Proceed- 
ings ?”—73 Central Law Journal, 317. 


Camorra 


Evidence. de 
“The Value and Admissibility of Photo- 
ae as Evidence.”—73 Central Law Journal, 
1. 


Habeas Corpus. _ 
“Habeas Corpus in the Empire.”—27 Law 
Quarterly Review, 454. 
Homicide. 
“A Trial for Murder in 
American Law Review, 641. 
Identity. 
“Mistaken 
Times, 741. 
Indian Civil Service. ; . 
“The Legal Training of the Indian Civil- 
ian.”—27 Law Quarterly Review, 462. 


Indictment. ae 
“The Indictment and Its Preparation in Ill- 
inois”—6 Illinois Law Review, 162. 


nitiative and Referendum. 
“Tnitiative, —_—" Recall.”—18 Case 
nd Comment, ; 
: “Initiative, Referendum, Recall. The Great 
Trinity of Modern Errors.”—18 Case and 
Comment, 301. 

“The issues of Reform.”—18 Case and Com- 
ment, 306. : a 

“Direct Legislation Revolutionary.”—18 Case 
and Comment, 319. 

“Lawmaking by the Voters.”—18 Case and 
Comment, 324. 

“Popular Government in Federal Lawmak- 
ing.”—18 Case and Comment, 327. 

“The Referendum in Great Britain.”—26 
Political Science Quarterly, 415. 


England.”—45 


Identity.,—31 Canadian Law 


Case and Comment 


Insurance. 

“Compulsory Old-Age Insurance in France.” 
—26 Political Science Quarterly, 500. 
Intoxicating Liquors. 

“A Second Offense. (Forfeiture of Li- 
cense.)”—33 Australian Law Times, 21. 
Irrigation. 

“Irrigation as the Homeseeker Finds It.”— 
26 Pacific Monthly, 521. 

Judgment. 

“Conclusiveness of Successive Verdicts.” — 
27 Bench and Bar, 26 
Labor Organizations. 

“Strikes and Trade Unions.”—31 Canadian 
Law Times, 762. 
Lafayette. 

“Lafayette’s Imprisonment at Olmutz.”—83 
Century Magazine, 61. 
Landlord and Tenant. 

“A Lessee’s Covenants to Repair.”—27 Law 
Quarterly Review, 433. 
Law. 

“The Mission and Objects of Philosophy of 
Law.”—31 Canadian Law Times, 766 

“Law and Functions of Legislation.”—4 
Lawyer and Banker, 299. 

Lawyers. 

“From a Law Office to a Cotton Farm.”—23 
World’s Work, 114. 
Lay Classics. 

“Law from Lay Classics: The Judgment of 
Pantagruel.”—6 Illinois Law Review, 189. 
Legal Education. 

“The Ultimate Function of the Teacher of 
Law.”—3 American Law School Review, 2. 

“The Advisability of a Law School Training 
as a Prerequisite for Admission to the Bar.”—3 
American Law School Review, 30. 

‘The Crisis of the Law and Professional 
Incompetency.”—3 American Law School Re- 
The ‘Value of a S 

e Value of a Study of Cor i 
Law.”—73 Central Law leet —s 

“The Function of the American University 
Law School.”—3 American Law School Re- 
view, 11. 

“Meeting of the Section of Legal Education 
of the American Bar Association, 1911: The 
Study of Roman Law in American Law 
Schools.”—3 American Law School Review, 
“The Teaching of Jurisprudence in an 
3 American Law School Sie. oe 
Mark Twain. 

“Chapters from an Extraordinary Life.” — 
Harper’s Magazine, November 1911, p. 813. 
Master and Servant. 

“Workmen’s Compensation in Illinois.”—6 
Illinois Law Review, 170. 


Monopoly. 

“Who Wrote the Sherman Law ?”—73 Cen- 
tral Law Journal, 257. 

“A Review of the Opinions of the Chief 
Justice of the United States in the Standard 
Oil and Tobacco Cases.”—45 American Law 
Review, 718. 





New Books and Recent Decisions 


Municipal Corporations. 

“*People’s Rule’ in Municipal Affiairs.”—26 
Political Science Quarterly, 432. 
Notaries. 

“History of the French Notarial System.”— 
60 University of Pennsylvania Law Review, 19. 
Oregon Compromise. 

“Polk and the Oregon Compromise of 1846.” 
—26 Political Science Quarterly, 443. 
Partnership. 

“The Desirability of Expressing the Law of 
Partnership in Statutory Form.”—60 Univer- 
sity of Pennsylvania Law Review, 93. 

Peace. 

“The Legal Evolution of Peace.’—45 Ameri- 
can Law Review, 708. 
Perjury. 

“The Perjury Act, 1911.”—75 Justice of the 
Peace, 494. 
Philippines. 

“The Capture of Emilio Aguinaldo.”—50 
Scribner’s Magazine, 522. 
Political History. 

“Cleveland’s Administration. II.”—50 Scrib- 
ner’s Magazine, 602. 
Poor and Poor Laws. 

“The Settlement of Deserted Wives.”—75 
Justice of the Peace, 457, 469. 
Practice and Procedure. 

“The Reform of Procedure.”—11 The Brief, 
223. 

Real Property. 

“The Land Transfer 
Quarterly Review, 417. 
Recall. 

“Initiative, Referendum, Recall.”—18 Case 
and Comment, 293. 


Report.”—27 Law 
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“Initiative, Referendum, Recall: The Great 
Trinity of Modern Errors.”—18 Case and 
Comment, 301. 

“The Perils of the Judicial Recall.”—18 Case 
and Comment, 308. 

“Should Judges be Excepted from Recall?” 
—18 Case and Comment, 314. 
<n of Judges.”—44 Chicago Legal News, 


“Recall of Judges—Lack of a Precedent.”— 
73 Central Law Journal, 239. 
Roman Law. 

“The Reception of Roman Law in the Six- 
- Century. I.”—27 Law Quarterly Review, 
387. 


Statutes. 
“The New Federal Judicial Code.”—73 Cen- 
tral Law Journal, 275. 


Taxes. 

“Impressions: On Exemption of Improve- 
ments and Personal Property from Taxation.” 
—26 Pacific Monthly, 560. 

“The Valuation Scheme of the Land Clauses 
of the Finance (1909-10) Act, 1910.”—27 Law 
Quarterly Review, 439. 

“The Death Duties.”—27 Law Quarterly Re- 
view, 449. 

Uniform Legislation. 

“Uniform Judicial Procedure—Let Congress 
Set the Supreme Court Free.”—73 Central Law 
Journal, 319. 

View. 

“Obstruction of View.”—31 Canadian Law 
Times, 750, 

Voters and Elections. 

“Seventeen Hundred Rural Vote-Sellers.”— 
38 McClure’s Magazine, 28. 





North Dakota’s Progressive Governor 


ONORABLE 
John Burke, 
Governor of North 
Dakota, is a grad- 
uate of the Law 
Department of the 
Iowa State Univer- 
sity. He com- 
menced the prac- 
tice of law in Des 
Moines, Iowa, in 
the fall of 1886, 
entering into part- 
nership with his 
brother, Judge 
Thos. C. Burke, 
now of Baker City, 
Oregon. Two 
years later, feeling 
that the Northwest 
offered greater in- 
ducement toa 
young lawyer, he 
left his native state 
and located in Ro- 
lette county, North 
Dakota. He is a 
member of the law firm of Burke & Mid- 
daugh, Devil’s Lake, North Dakota. 
Governor Burke served two terms as 
county judge of Rolette county. He was 
elected to the state legislature as a mem- 
ber of the lower house in 1891, arid to 
the senate in 1892, serving in the latter 
body in 1893 and 1895. In 1906 he was 
called upon to accept the nomination for 
governor, and was elected by a large 
plurality. In 1908 he was unanimously 
renominated by his party, and re-elected 
by a substantial majority. In 1910 Gov- 
ernor Burke was nominated for the third 
successive term as governor and, after 
a remarkable speaking campaign, was 


HON. JOHN BURKE 


again victorious at 
the polls. 

He has thus es- 
tablished a record 
in the political his- 
tory of the state by 
being elected gov- 
ernor for three suc- 
cessive terms and 
in the country at 
large he has gained 
the unique distinc- 
tion of winning as 
a Democrat a three 
times victory in a 
state regarded as 
one of the most 


solidly Republican 
in the Union. 
Governor Burke 
is considered one 
of the great polit- 
ical speakers of the 


day. His three 
campaigns for the 
governorship were 
without parallel in 
the political annals 
of the Northwest, and established his rep- 
utation as one of the greatest and most 
effective campaign orators of the coun- 
try. He is one of the leading and potent 
factors of the Democratic party of North 
Dakota. He is a man possessed of so 
many sterling qualities that he has made 
a host of friends throughout the state, 
regardless of political affiliations. His 
administration has been clear and clean 
cut, as well as businesslike. Many chang- 
es have been effected, and he enjoys the 
confidence and respect of the people of 
the state. 
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United States Circuit Judge, Fourth Circuit 


HEN President Roosevelt appoint- 
ed Honorable J. C. Pritchard to 
the position of United States circuit 
judge for the fourth circuit, writes Mr. 
Alf. S. Barnard, of the Asheville, North 
Carolina, bar, he did not select a jurist 
who was entirely without experience. 
In 1895 Judge Pritchard was elected 
to the United States Senate to fill the 
vacancy caused by the death of Senator 
Vance, and after 
serving for the un- 
expired term he was 
elected in 1897 for a 
full term. While in 
the United States 
Senate, Judge 
Pritchard served on 
many of the most 
important commit- 
tees and rendered 
distinguished  serv- 
ice. At the expi- 
ration of his term he 
was appointed asso- 
ciate justice of the 
supreme court of the 
District of Colum- 
bia, and moved to 
Washington to live. 
While a member of 
the District of Co- 
lumbia court he tried 
the famous postof- 
fice case of United 
States v. Machen 
and others, and also the case of United 
States v. Tyner and Barrett, Judge Ty- 
ner having been assistant attorney gen- 
eral for the postoffice department. In 
1904 he was appointed by President 
Roosevelt to succeed Judge Charles H. 
Simonton, United States circuit judge 
for the fourth circuit, and immediately 
upon his confirmation moved to Ashe- 
ville, where he now lives. 


As Circuit Judge, Judge Pritchard has 
heard and determined a number of in- 
tricate cases involving questions of great 
public interest. Among the first cases 
presented to him after his appointment 








HON. J. C. PRITCHARD 


was the contempt proceedings in Re Dan- 
iels, in which Daniels, the editor of the 
News and Observer, of Raleigh, had 
been found guilty of contempt by Judge 
Purnell, United States district judge for 
the eastern district of North Carolina. 
Judge Pritchard construed the Federal 
statute relating to contempt, and released 
Daniels on a writ of habeas corpus. 


He- decided the 
South Carolina bond 
case and the Vir- 
ginia and North 
Carolina rate cases, 
in all of which his 
judgment was af- 
firmed by the su- 
preme court. As a 
member of the Unit- 
ed States circuit 
court of appeals for 
the fourth circuit, he 
wrote the opinion of 
the court in the Pit 
Cairn cases, involv- 
ing a construction 
of the interstate 
commerce law rela- 
tive to the distribu- 
tion of coal cars. In 
those cases Judge 
Pritchard first an- 
nounced the rule that 
there must be an 
equal distribution of 
cars among all those 
similarly situated, and the rule so an- 
nounced by him has been adopted by the 
United States Supreme Court. 

Judge Pritchard is a tireless worker. 
He not only attends to the duties of his 
judicial position, but he devotes much 
time to local affairs. There is hardly a 
local organization—conmercial, social, 
or charitable—to which he does not be- 
long and in which he does not take an 
active part. Asa judge he is always just, 
never led astray by public opinion or pop- 
ular prejudice. As a citizen he is high- 


minded, upright, and patriotic, and no one 
has in a larger measure the confidence 
and esteem of his fellow men. 
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United States Circuit Judge, Second Circuit 


ONORABLE 

Walter Chad- 
wick Noyes was born 
at Lyme, Connecti- 
cut, on August 8th, 
1865. He is a grand-° 
nephew of Chief Jus- 
tice Waite of the su- 
preme court of Con- 
necticut, and cousin 
of Chief Justice 
Waite of the Su- 
preme Court of the 
United States. 

Judge Noyes was 
educated at private 
schools and at Cor- 
nell University. He 
was admitted to the 
bar in 1886 and prac- 
tised in New London, 
Connecticut. In 1891 
he became a member 
of the law firm of 
Brandegee, Noyes, 
& Brandegee, his part- 
ners being the late Augustus Brandegee, 
an eminent lawyer and brilliant advocate, 
and his son Honorable Frank B. Brande- 
gee, the present United States Senator 
from Connecticut. 

He was elected judge of the court of 
common pleas for New London county 
in 1895, and held that office until 1907. 
In 1904 he was chosen president of the 
New London Northern Railroad Com- 
pany, a part of the Grand Trunk sys- 
tem, resigning in 1907. In the latter 
year he was appointed United States 
circuit judge for the second circuit by 
President Roosevelt. 

Perhaps the most important opinions 
written by Judge Noyes in the circuit 
court of appeals were those delivered in 
the Selden, the Calcium Carbide, and the 
Teleseme-telephone patent cases; the 
Pennsylvania Sugar Refining case; the 
American Banana Company case; the 
case of the South African Steamship 
Conference; the Yerkes Estate case, and 
the Roth and Appel and McIntyre bank- 
ruptcy cases. 


« HON. WALTER C. NOYES 


Among the import- 
ant opinions prepared 
by him in the circuit 
court are those pro- 
nounced in the Mill- 
ing-in-Transit case; 
the Patten Cotton 
Corner cases; the 
Yacht tax cases, and 
the case of the Amer- 
ican Tobacco Com- 
pany, all four circuit 
judges writing opin- 
ions in the latter case. 

In 1909 and 1910 
he was a representa- 
tive of the United 
States at the third in- 
ternational _confer- 
ence on maritime law, 
held at Brussels, and 
participated in the ne- 
gotiation of two trea- 
ties. 

Judge Noyes is the 
author of a work on 
the “Law of Intercorporate Relations,” 
now in its 2d edition, and of “American 
Railroad Rates.” 


Resignation of Judge Anderson. 


ONORABLE W. D. Anderson, of 

Tupelo, Mississippi, associate justice 
of the supreme court of that state, recent- 
ly resigned, and will resume the practice 
of the law. During his brief incumbency 
of the office, Judge Anderson delivered 
some very able opinions, and had he re- 
mained on the bench would have inevi- 
tably taken high rank as a judge. 


Death of Prominent Railroad Attorney. 


Carroll Wright, of Des Moines, Iowa, 
died at Colorado Springs, Colorado, on 
October 28th. 

Mr. Wright was general attorney for 


the Rock Island Railroad for Iowa, 
Minnesota, North and South Dakota, 
since 1896, and for twenty-five years was 
identified with the Rock Island lines. 
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ONORABLE EI- 

mer B. Adams 
was born at Pomfret, 
Vermont, on October 
27, 1842. He studied 
at Yale, graduating 
from that institution 
in 1865. He went to 
Georgia under the 
auspices of the Amer- 
ican Union Commis- 
sion, and inaugurated 
a system of free 
schools for white 
children at Atlanta 
and Milledgeville. 
Returning to Vermont 
in 1866 he studied law 
there and at Harvard 
Law School. He was 
admitted to the Ver- 
mont bar in 1868, and 
in the same year be- 
gan practice at St. 
Louis, Missouri. He 
was appointéd judge 
of the circuit court there and served 
from 1879 to 1885, but declined re- 
election and resumed practice. From 
1895 to 1905 he served as United States 
district judge for the eastern district of 
Missouri. In the latter year he was ap- 
pointed United States circuit judge for 
the eighth circuit, which position he still 
occupies. He is now acting as presiding 
judge of the circuit court of appeals with- 
in his circuit. ; 

Judge Adams is a special lecturer at 
the University of Missouri upon the law 
of succession and wills. He is also in- 
terested in the question of international 
peace, being a director of the American 
Peace and Arbitration League. 


Death of Judge Fenner. 


The death at his home in New Orleans 
on October 24th of Honorable Charles 
E. Fenner deprives Louisiana of one of 
its foremost citizens, one prominent in 
many circles of public and private im- 
portance. 

He was a native of Jackson, Tennessee, 
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born in 1834, but in 
his early youth he 
came with his parents 
to New Orleans, 
where the greater part 
of his life was spent. 
Educated at the Ken- 
tucky Military Insti- 
tute and at the Uni- 
versity of Virginia, 
he entered the practice 
of law, but the war 
between the sections 
of the Union breaking 
out, he entered the 
Confederate service 
in the artillery and be- 
came the captain of a 
battery which  ren- 
dered great service 
and gained deserved 
fame in that great 
body of Confederate 
forces known as the 
Army of Tennessee. 

At the close of the 
war he returned to New Orleans and 
took up the practice of his profession, in 
which he became distinguished. In 1880 
he was appointed a justice of the supreme 
court of Louisiana, resigning after a con- 
tinuous service of fourteen years to be- 
come president of the boafd of admin- 
istrators of Tulane University, a position 
from which he only retired a few years 
ago. Judge Fenner was identified with 
many benevolent and charitable enter- 
prises, and, while taking no active part 
in politics, exerted himself always in be- 
half of the public good. For several 
years past his health had been declining, 
and the end came peacefully at his home 
surrounded by his family and intimate 
friends. 


Texas Judge Dies. 


Judge T. W. Moore of the twenty- 
second judicial district, composed of the 
counties of Fayette, Caldwell, Austin, 
Comal, and Hayes, died at La Grange, 
Texas, on October 29th. 


Case and Comment 


Hon. Harvey M. Trimble 


Illinois Circuit Judge, Newly Elected Commander in Chief of the Grand Army 
of the Republic 


ONORABLE Harvey M. Trimble 

was born in Clinton County, Ohio, 
on January 27th, 1842. He came to 
Bureau county, Illinois, in 1843. He was 
educated in the common schools and at 
Eureka College, at Eureka, Illinois. 

Judge Trimble served during the Re- 
bellion from August 21, 1862, to the close 
of the war. He enlisted as a private in 
_ Company K, 93d Illinois Volunteer In- 
fantry, which was organized in Septem- 
ber and assigned to the army of the Ten- 
nessee. Upon the organization of the 
regiment, he was elected sergeant major, 
and in April, 1864, was promoted to ad- 
jutant. In March, 1865, he was detached 
to serve as assistant adjutant general of 
the third brigade, third division 15th 
army corps. 

He participated in the battles of Jack- 
son and Champion’s Hill, Mississippi, and 
in the seige of Vicksburg, Mississippi, as 
well as in the battles of Missionary 
Ridge, and Allatoona, and was with 
Sherman in his celebrat- 
ed march to the sea. He 
took part in the battle of 
Savannah, Georgia, and 
in General Sherman’s 
campaign through the 
Carolinas. He partici- 
pated at Washington in 
the grand review of the 
Union Army on May 24, 
1865; was mustered out 
of service at Louisville, 
Kentucky, on the 23d 
day of June 1865, and 
was fimally paid off and 
discharged at Chicago, 
July 6th, 1865. 

Judge Trimble was 
made Commander in 
Chief of the Grand 
Army of the Republic on 
August 25th, 1911, by 
the unanimous vote of 
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the National Encampment at Rochester, 
New York. Probably no honor that 
could be-conferred upon Judge Trimble 
would be more highly appreciated by 
him than this mark of confidence and 
esteem from his comrades who wore the 
blue. 

Returning to Princeton, Illinois, after 
the war, he was appointed deputy clerk 
of the circuit court of Bureau county, 
and was admitted to the bar in Novem- 
ber, 1867. Later he served nine years 
as master in chancery. He was made 
county judge in 1877, and three times 
re-elected. He was chosen president of 
the Bureau County Soldiers Association 
at the time of its organization, on July 
8th, 1896, and re-elected. He became 
commander of the Ferris Post No. 309, 
G. A. R. December 9th, 1896, and was 
elected department commander in 1902. 
On June 7th, 1897, he was elected cir- 
cuit judge in the 13th judicial circuit. 
He was appointed as a member of the 

Illinois Vicksburg Mil- 
itary Park Commission 
by Governor Yates, and 
subsequently reappoint- 
ed by Governor Deneen. 


DEATH OF OKLAHOMA 
LAWYER 


Edgar Smith, of the 
law firm of Zevely, Giv- 
ens, & Smith, of Musko- 
gee, Oklahoma, and for 
years known as one of 
the most able lawyers in 
the southwest, died in 
that city on October 
29th. 

Mr. Smith had lived in 
Muskogee since 1905, 
having moved there from 
Vinita, Oklahoma, where 
he formerly practised. 











A Model City. “I propose to make this 
a model city,” said the reformer. 

“It’s that now,” replied the motorist, 
“only it’s about an 1897 model.” 


Merely Suspected. The stranger: “Is 
there a good criminal lawyer in your 
town?” 

The native: “Wall, everybody thinks 
we've got one, but they ain’t been able 
to prove it on him.”—Cleveland Plain 
Dealer. 


Legal Aviation. A young lawyer was 
making his first effort before a judge 
who was a noted wag. He had thrown 
himself on the wings of imagination into 
the seventh heaven, and was preparing 
for a higher ascent, when the judge in- 
terrupted the astonished orator to re- 
mark: “Hold on, my dear sir, don’t go 
any higher, you are already out of the 
jurisdiction of this court.” 


A Reflection. An overbearing barris- 
ter, endeavoring to brow-beat a witness, 
told him he could plainly see a rogue in 
his face. “I never knew till now,” said 
the witness, “that my face was a looking- 
glass.” 


Cutting. A barrister, cross-examining 
a witness who had a very red nose, asked : 
“Are you addicted to drink?” and the 
witness indignantly replied: “That is my 
business.” “Ah!” said the barrister, “is 
it your only business?”—Sheffield Tele- 
gram. 


Unlucky. “That was rough on Davis.” 

“What ?” 

“He stepped on a piece of orange peel, 
fell, and was arrested for giving a street 
performance without a license.”—lIdeas. 


Che Humorous Side 


“For now I am in a holiday humor.""—Shakespeare 
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First-Rate Record. Judge—“You are 
charged with nonsupport of your wife. 
What have you to say for yourself?” 

Rastus—‘“Well, jedge, I done got her 
three more washings a week than any 
other cullud lady in the block.”—Toledo 
Blade. 


Right of Private Opinion. The humor- 
ous side of the law has been enriched by 
the statement of the supreme court of 
Illinois, in the recent case of Hutchinson 
v. Hutchinson, 250 Ill. 170, that “it is 
not evidence of insanity to disagree with 
the judgment of a court.” 


More Decisions Wanted. “There’s on- 
ly one way to make aviation safe,” said 
the man who loves legal formalities. 

“What's that?” 

“Get some good attorney to prove that 
the law of gravitation is unconstitu- 
tional.” Washington Star. 


Perfectly Frank. “I’ve listened to 
many divorce cases,” said a Louisville 
judge, “but never have I heard such an 
all embracing appeal for separation as 
that Virginia darky gave before the coun- 
ty justice in Virginia.” 

“Why, Sally,” said the justice, “what 
are you doing here?” 

“Well, jedge, I wants a divorce.” 

“You want a divorce, Sally! Why I 
thought Bill was a good nigger. Ain’t 
he good to you?” 

“Oh, ya-as, jedge: Bill ain’t never hit 
me a lick in his life.” 

“Well, doesn’t he support you?” 

“Ya-as, sir, he give me 60 cents last 
Saddy night!” 

“Well, what in the world is the matter 
with you then?” 

“Jedge,” said Sally, in confidential 
tones, “to tell de truf, I jes’ los’ my taste 
for Bill.” 
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Who Was Waiting. Former Associ- 
ate Justice of the Supreme Court Shiras 
is set in his views about the sphere of 
woman, says the Saturday Evening Post. 
Mrs. Shiras is a devotee of whist, and 
was at one time a member of a whist club 
that met on several evenings each week. 

After a club meeting Mrs. Shiras asked 
one of the club members to drive home 
with her in her carriage. When _ they 
came to the Shiras home the escort 
stepped to the door with Mrs. Shiras. 

The justice opened the door himself in 
answer to the ringing of the bell, but as 
the hall was dark it was not certain who 
was in the hall way. 

“Is that you, Mr. Justice?” asked the 
person who had driven home with Mrs. 
Shiras. 

“Yes,” he replied, “this is the old man 
waiting for the new woman.” 


Case and 


Story Had Lost Charm. A story is be- 
ing told at the expense of an old York- 
shire farmer, who was recently called up- 
on to explain why he had failed to take 
out a licenes for a favorite fox terrier 
dog, says P. I. P. 

“’Ee’s nobbut a puppy,” the defendant 
remarked, in response to a question as to 
the animal’s age. 

“Yes, yes! So you say. 
he °” 

“Oh, well, I couldn’t tell to a bit,” was 
the reply. “I never was much good at re- 
membering dates, but ’e’s nobbut a pup- 
py.” 

On the other hand it was maintained 
that the animal in question was a very, 
very old-fashioned puppy, and the magis- 
trate inflicted the usual fine. 

Shortly afterward the farmer was met 
by a friend, who wanted to know how he 
had fared at the police court. 

“Nobbut middlin’!’ was the reply. 

“Did they fine you ?” 

“Yes,” responded the victim; “an’ ’ang 
me if I can understand it! Last year, an’ 
the year afore that, I told the same tale 
about the same dog, an’ it wor allus good 
enough afore! Who’s been tamperin’ wi’ 
the laws sin’ last year ?”’ 


But how old is 


The Other Good-For-Nothing. In a 
little sequestered country town, where the 
court of justice is over the general store 


Comment 


and where the judge is an old, grizzled 
farmer, thoroughly familiar with pitch- 
ing hay and milking cows, but having a 
very limited knowledge of the law, the 
prisoner had pleaded “not guilty” .to a 
charge of burglary. The lawyer for the 
prosecution was endeavoring to show the 
court that the accused was a man of low 
character. 

“What were you doing the night be- 
fore the robbery?” he questioned severe- 
ly. 

“T was playin’ pinochle with Jed Park- 
er and another feller,” answered the pris- 
oner evasively. 

“Ah, I thought so!” shouted the lawyer 
triumphantly. “Playing cards, and with 
that loafer Jed Parker! Gambling and 
in bad company! But you mention a 
third party, sir. Who was the other 
good-for-nothing ?” 

The prisoner hesitated. 

“Answer me!” bellowed the lawyer. 

“Waz-al, sir, if ye must know,” said the 
accused, “it was the judge here.”— 
Judge’s Library. 


“Not Guilty.” “Down in Texas by the 
Rio Grande, where I used to live and in 
the village which I graced with my pres- 
ence,” said the Old Timer, “a certain old 
horse doctor was elected justice of the 
peace. What he didn’t know about the 
law was sufficient. 

“His first case was that of a man ar- 
rested for stealing a horse. 

“ “Guilty or not guilty?’ asked the jus- 
tice. 

**Not guilty,’ answered the prisoner. 

“*“Then what the deuce are you doing 
here?’ demanded the justice of the peace. 
‘Get out!’ ’—San Francisco Chronicle. 


Sad Visitation. A corporation lawyer 
returned to his native village and erected 


a marble palace on a hilltop there. One 
day, after the palace was completed, he 
said to the postmaster and the crowd of 
loiterers in the general store: 

“Boys, my million-dollar house up on 
the hill is simply full of Titians.’ 

“The loiterers exchanged looks of sur-, 
prise and horror, and the postmaster ex- 
claimed : 

““Good gracious, ain’t there no way 0’ 


killin’ ’em ?’” 





